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Abstract
Some twenty years after the Yugoslav wars, statelessness is a little known but well-spread
phenomenon in the Western Balkan region, with at least 17,000 people affected, and most
probably many more. While statelessness usually results from conflicts of laws and can be
technically corrected, the problem continues to persist in Western Balkan countries (i.e.,
Albania, Bosnia and Herzegovina, Croatia, Kosovo, Macedonia, Montenegro, Serbia and
Slovenia). That is what motivated this research work: the desire to further explore the causes
of statelessness, its consequences and potential remedies. To best meet this aim, one needs
first to realize an état des lieux of the International Law on statelessness, before focusing on
the Western Balkan region.
Statelessness was first observed in the Balkans during the aftermath of the implosion of
Yugoslavia, when the successor States adopted their own citizenship laws, leaving some
people ‘in between’ and consequently with undetermined nationality. Because of ethnonationalist policies, some members of minorities in particular were not able to meet the
criteria and requirements necessary to access the new citizenships. Analysing the causes of
statelessness in the Western Balkan region and the remaining identified obstacles highlights
the strong impact of discrimination against the Roma. Indeed, most of the stateless people are
also members of Romani communities.
Nowadays, there is certainly a need for awareness and information to prevent new cases of
statelessness from occurring. However, convincing all residents to register their children’s
birth is necessary but not sufficient. Statelessness is also transmitted from one generation to
the next because the parents must be documented in order to complete administrative
procedures. Therefore, the Western Balkan countries must exert themselves more to solve the
existing cases and in order to do so, respect their international commitments, amend their
legislation and increase regional cooperation. Important investments and numerous programs
funded by internationals organisations over the last two decades have not eradicated
statelessness. On the ground, the work of local organisations and civil society has shown
some success and there are positive prospects for fruitful initiatives such as strategic
litigation.
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In addition, the stateless individuals are the first concerned and should also be more involved
in statelessness avoidance. Moreover, the first precondition for integration or social inclusion
of Roma is undoubtedly to ensure them unimpeded access to citizenship. The idea of
officially instituting a Romani stateless nation has been proposed, although it is not yet taken
very seriously. Furthermore, there are interesting on-going debates about the content of and
rights provided by European citizenship. EU citizenship is moving towards a more inclusive
direction, and, in parallel, the Western Balkan countries are working on fulfilling the criteria
and requirements to join the Union. This is probably the best moment –and momentum- to
definitively solve the issue of statelessness in the Western Balkan region as well as in Europe
overall.
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INTRODUCTION
Twenty years ago, in November 1995, the Dayton Agreements put an end to the war in
Bosnia and Herzegovina, and more largely to the Yugoslav conflicts, with the exception of
Serbia and Kosovo.1 Also twenty years ago, the United Nations General Assembly (UNGA)
officially tasked the United Nations High Commissioner for Refugees (UNHCR) with
preventing and reducing statelessness around the world, as well as protecting the rights of
stateless people.2
Nowadays in the Western Balkans, UNHCR, who, apart from Slovenia, has offices in all the
new states succeeding to Yugoslavia as well as in Albania, estimates the number of stateless
people in the region at around 17,000 persons.3 Indeed, the dissolution of the former Socialist
Federal Republic of Yugoslavia (SFRY), followed by war and forced displacement, has
generated in the successor countries unprecedented problems in the exercise of the right to a
nationality and new situations of risk of statelessness. When their Yugoslav passport expired,
some individuals did not manage to acquire citizenship of any successor state, and their
nationality remains undetermined to this day.
These ‘stateless’ or ‘at risk of statelessness’ persons are mainly members of minorities,
primarily Roma. Historically continuously discriminated against within the region of the
former Yugoslavia, and more largely within the whole of geographical Europe, Roma
continue to face major difficulties in obtaining civil documentation and registration, and are
consequently deprived of all the ensuing rights, such as education, health care, social
assistance and political participation.4 Considered as being illegals, they cannot access the
labour market and risk arrest and imprisonment.

1

The armed conflict in Kosovo officially started in February 1998, when Serbian Special Police and
paramilitaries perpetrated massive executions of Albanian civilians, until 11 June 1999 when a joint NATORussian peacekeeping force was installed in Kosovo. See inter alia Aleksandar Pavkovic, The Fragmentation of
Yugoslavia: Nationalism and War in the Balkans, MacMillan, 2010
2
UNGA resolution A/RES/49/169, 24 February 1995
<www.un.org/en/ga/search/view_doc.asp?symbol=A/RES/49/169> accessed 1st January 2016
3
UNHCR Global Appeal 2015, South Eastern Europe, p2 <www.unhcr.org/5461e60d14a.html> accessed 1st
January 2016
4
ENS article available at: <www.statelessness.eu/blog/addressing-statelessness-western-balkans-–-ens-andweblan-joint-workshop> accessed 1st January 2016
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The fact that the states that succeeded to the SFRY still count significant numbers of stateless
people after more than twenty years of independence is astonishing. Moreover, it is striking to
compare the facts and findings within the Western Balkans, since it reveals that the quasi
totality of these unsolved cases of statelessness concerns people belonging to one stigmatized
ethnic group, the Roma. One can then legitimately wonder if there is a link between the
discrimination against Roma observed in the Western Balkans and the fact that stateless
people in the same region are mainly Roma.

(i) 1. Relevance of the subject
The problem of remaining cases of statelessness in the Western Balkans is a topical subject
since it is both quantitatively important and persistent, despite widespread awareness of the
issue, as well as investments and programs funded by internationals organisations over the
last two decades aimed at reducing the problem. One observes that solutions have been more
easily found for the stateless people who belonged to a national minority of a mother country
(i.e. Serbs in Croatia or Croats in Bosnia and Herzegovina). In contrast, many Romani
families remained trapped in between their Yugoslav past and their alien present, with the
new concerned states paying little attention to their plight.
In June 2010, during the European Union (EU) - Western Balkans High Level Meeting in
Sarajevo, Catherine Ashton, then High Representative for Foreign Affairs and Security Policy
of

the

EU

and

Vice-President

of

the

European

Commission,

declared

that

“Integrating the Western Balkans into the European family of nations remains one of the last
challenges to building a democratic and unified Europe. In Sarajevo, the EU will reaffirm the
Balkans’ place in Europe and the European perspective for the region”.5 Previously, the 2003
European Council of Thessaloniki had reaffirmed their ‘European perspective’, providing that
they respect the ‘Copenhagen criteria’. These so-called criteria, set out by Article 49 and the
principles laid down in Article 6 (1) of the Treaty on European Union (TEU), were
established by the Copenhagen European Council in 1993 and strengthened by the Madrid
European Council in 1995.
5

European Commission website: <http://europa.eu/rapid/press-release_IP-10-647_en.htm> accessed 1st January
2016 and the EC Directorate General for Enlargement publication « Support for Roma communities in Central
and Eastern Europe » <http://ec.europa.eu/enlargement/pdf/brochure_roma_oct2003_en.pdf> accessed 1st
January 2016
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Thus, to join the EU, a new Member State must meet three criteria:
− Political: stability of institutions guaranteeing democracy, the rule of law, human rights and
respect for and protection of minorities;
− Economic: existence of a functioning market economy and the capacity to cope with
competitive pressure and market forces within the Union;
− Acceptance of the European Community acquis: ability to take on the obligations of
membership, including adherence to the aims of political, economic and monetary union.
Additionally, the Western Balkan countries adhered to the Pact for Stability in South-eastern
Europe launched by the EU in 1999 and they are all part of the ‘Pre-accession strategy’.
However, EU non-discrimination policies, which set out concrete actions to improve Roma
access to education, employment, housing, etc., will have no effect if those directly interested
do not first gain access to citizenship. While Roma had always been considered ‘second class
citizens’, some of them are not citizens at all since 1991. For Philippe Leclerc and Rupert
Colville, the consequences of statelessness are so drastic for people’s daily lives, that the EU
cannot pursue its pre-adhesion politic and turn a blind eye to such a radical form of social
exclusion with individuals literally turned into ‘legal ghosts’ ‘in the shadows’.6

(i) 1.1. Quantitative importance of the phenomenon of statelessness, in the world and in
Europe
UNHCR estimates that there are over 10 million stateless persons in the world, of which
almost 700,000 live in Europe. 7
However, official statistical reporting by UNHCR currently covers only about 3.5 million
people, due to lack of monitoring and reporting, gaps in the collection of data by
governments, international organisations or civil society, and also because of the complexity
of situations and definitions. For various reasons that will be developed infra8, it is extremely
difficult to find a complete picture of the phenomenon with precise figures.

6

Philippe Leclerc & Rupert Colville in ‘In the shadows’, Refugees Magazine, No. 147, 3, 2007
UNHCR website <www.unhcr.org/pages/49c3646c15e.html> accessed 1st January 2016
8
See infra, part 1.3.
7

12

The section on Statelessness of the ‘UNHCR Global Trends Report 2013’, as well as ‘The
World’s Stateless’ published by the Institute on Statelessness and Inclusion in December 2014
provide the most reliable data, even if they remain estimations.9
Globally speaking, the Asia and Pacific region is the most affected by statelessness, reporting
around 1.5 million stateless people, while UNHCR estimates numbers up to double that. The
main country affected is probably Myanmar with about one million people belonging to the
discriminated Rohingya minority left stateless after the 1982 Citizenship Act arbitrarily
depriving them from nationality.
In Sub-Saharan Africa, statelessness is extremely difficult to accurately quantify, with only
four countries reporting statistics to UNHCR. The number recorded of around 700,000
stateless is evaluated as reflecting only half of the real total. The main country affected is
Côte d’Ivoire, due to its restrictive nationality laws, implemented in an even more limited
manner over the last two decades with respect to historical migrants and their descendants
born in the country.
In the Middle East and North Africa, 444,237 stateless persons have been reported to UNHCR
in 2013. Yet, this figure excludes the Palestinians. Moreover, the geopolitics of this region
renders the collection of data on nationality and statelessness extremely hazardous. The main
countries affected are Syria, Iraq, Kuwait and Saudi Arabia, where the pursuit of a strong
Arab national identity tends to exclude minorities such as the Kurds.
The Americas, where jus soli prevails, report the lowest number of stateless persons, about
200,000, and is indisputably the region with the fewest people affected by statelessness. The
main country affected is the Dominican Republic, where at least 200,000 persons of Haitian
descent born on Dominican soil have been left stateless after a Constitutional Court ruling in
2013 applied new nationality criteria retroactively.
Europe presents the advantage of maintaining a better mapping of statelessness. Around
700,000 stateless cases are reported to UNHCR, of which 85% are consequent to the
dissolution of the Soviet Union. Yet, like on the other continents, this total is certainly
9

Institute on Statelessness and Inclusion, The World’s Stateless, December 2014
<www.unhcr.org/546e01319.html> and <www.institutesi.org/worldsstateless.pdf>accessed 1st January 2016
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underestimated, notably because some people are not reported as ‘stateless’, but as holding an
‘unknown nationality’. The main countries affected are Latvia, the Russian Federation and
Estonia and Ukraine.

(i) 1.2. Persistence of the phenomenon in the specific context of Europe and the Western
Balkans
In Europe, statelessness mainly emerged in the process of state succession after the fall of the
Iron Curtain, and the subsequent breakup of the Soviet Union, Czechoslovakia and
Yugoslavia.
The persistence of statelessness twenty years after the state succession of Yugoslavia is
exacerbated by another persistent phenomenon: the discrimination against Roma. Indeed, the
quasi totality of the stateless population in the Western Balkans is from a Romani ethnic
background. Because he/she is a member of a discriminated minority, a Roma individual will
often face racism, prejudice or contempt. As a stateless Roma, he/she will be deprived of all
civil, political, social, economic and cultural rights a citizen is entitled to within a country.
He/she will neither be able to travel nor to benefit from the diplomatic protection of any state.

(i) 2. Aim of the thesis
In the current European context, the issue of statelessness is little known, under-documented,
and in need of more effective responses. This thesis explores the aspects of nationality laws,
procedures and practices of the Western Balkan states that impede the prevention, protection,
identification and reduction of statelessness. Research on this topic shows that many cases of
statelessness remain unsolved and that most of the affected people are from Romani
minorities. Yet, not only have Western Balkan States endorsed most of the international legal
instruments to reduce statelessness as well as anti-discrimination law, but also various
stakeholders have invested in programs aimed at resolving cases of statelessness and/or
facilitating the social inclusion of minorities.
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Analysing statelessness cases in the Balkans reveals not only strictly legal shortcomings but
also a coincidence with discrimination against Roma people. Consequently, one can question
whether there is a link between these persistent cases of statelessness and anti-Roma
discrimination. My hypothesis is that nationalism and anti-Roma discrimination impact on the
non-resolution of the remaining statelessness in the region.
The aim of the present research is to put forward the fact that resolving statelessness may be
achieved through legal, technical and procedural improvements, but only if associated with
strong and voluntary policies of inclusion of the Roma population. The last part of the thesis
is dedicated to statelessness in the context of the European Union enlargement and to further
potential developments in the field of European citizenship as two Western Balkan states have
already joined the EU and the others are candidates or potential candidates.
This subject is of a crucial topicality in the context of the future EU enlargements, as well as
in respect to the recent EU policy for Roma integration. With an estimated 12 million of
people in Europe, the Roma are the largest, and most disadvantaged, ethnic
minority. Without pretending to provide a magic recipe, the author optimistically hopes to
offer reflection and food for thought, and in the best case a modest contribution to the
resolution of the last remaining statelessness cases in the near future.

(i) 3. Plan of the thesis
The thesis is divided into three main parts. The first part is concerned with statelessness in
general terms. It intends to scrutinize what constitutes the legal anomaly behind the
statelessness phenomenon. It encloses two chapters looking at the complexity of the concept
of statelessness and how it is understood in international law. Indeed, since the end of the
Cold War, the perception of statelessness has evolved from a purely legal and technical
exception or irregularity, which was a State prerogative, to a human rights issue that must be
addressed at the international level.
Part II focuses on the specificities of unsolved stateless cases in the Western Balkan region.
The third chapter examines nationality legislation in Western Balkan countries and their
provisions on statelessness. Chapter IV then looks at the facts and figures of statelessness and
15

nationality in the region and provides a first analysis. It appears that most of the identified
stateless cases concern Roma people who are de facto stateless since they never acceded to
citizenship, although they were born and have lived in the countries studied. One can
legitimately wonder why it is so.
The last part introduces the characterised discrimination against Roma in the Western Balkans
that includes disfavouring their access to citizenship. Nationalism and discrimination against
minorities is still an issue of concern in the Western Balkans. Chapter V exposes the specific
situation of stateless Roma. Chapter VI deals with the mobilisation of the international
community and various stakeholders on the ground in order to address the problem, with
some mixed results. Chapter VII questions the notions of nationality without territory, of a
potential Romani nationality, and of European citizenship.

(i) 4. State of the art of the research, doctrine and scientific literature
Despite the topicality of the subject, there is still a lack of academic research devoted to the
issue of Romani statelessness in the Western Balkans, probably due to the fact that it lays at
the intersection of several different subjects and disciplines.
On statelessness, one can find classical scientific and academic literature, although much less
than on other related subjects, such as refugee law, minority rights, or border conflicts.
Reports of international organisations and non-governmental organisations working directly
in the field with the population concerned are important sources.
Yet, before directly dealing with statelessness, academic research initially focused on the
study of nationality law. Scholars first studied the obligations held by states with regard to the
avoidance of statelessness and the protection of the rights of stateless persons from a domestic
point of view. 10 Then, Hannah Arendt brilliantly demonstrated how statelessness is
symptomatic of the hollowness of human rights that could be guaranteed only by the states.11

10

Monika Krause, ‘Stateless people and undocumented migrants: an Arendtian perspective’, in Brad K. Blitz &
Caroline Sawyer (Eds.), Statelessness in the European Union. Displaced, Undocumented, Unwanted, Cambridge
University Press, 2011, pp22-40
11
Hannah Arendt, The Origins of Totalitarianism, Harcourt, New York, 1968
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In 1979, Paul Weis was among the first to explore the international standards relevant to
statelessness, and the challenges of dealing with it through international law.12
According to Blitz and Sawyer, the first comprehensive study of statelessness was realised by
Laura van Waas in her PhD thesis.13 Waas questioned whether international laws handling of
the issue of statelessness could be improved so as to ensure optimal protection of individuals
and their rights.14 In her work she analysed the prevention of statelessness as well as the
protection of stateless people. Moreover, she broke down the distinction between de jure and
de facto statelessness.
In 2009, Katherine Southwick and Maureen Lynch reported on how repression and the denial
of human rights affect stateless individuals on the ground. It was the first comprehensive
study that detailed the phenomenon in all different regions of the word with concrete facts and
figures.15
In fact, while reviewing relevant literature on statelessness, one realizes that it is not only a
legal issue and status, but also a human condition that affects the individual’s daily life. As
Waas and Manly write, statelessness is not the domaine réservé of scholars, and they mutually
benefit from the collaboration of actors involved in research and practitioners on the ground.16
After the end of the Cold War, the disciplines of minority rights and minority law expanded
exponentially. International instruments such as the UNGA Declaration on the Rights of
Persons Belonging to National or Ethnic, Religious and Linguistic Minorities17, the UNGA
Declaration on the Rights of Indigenous Peoples 18 , the Organisation for Security and
Cooperation in Europe (OSCE) Copenhagen Human Dimension Document, the Council of
12

Paul Weis, Nationality and Statelessness in International Law, Brill, 1979
Brad K. Blitz & Caroline Sawyer (Eds.), Statelessness in the European Union. Displaced, Undocumented,
Unwanted, Cambridge University Press, 2011, pp7-17
14
Laura van Waas, Nationality Matters: Statelessness Under International Law, Intersentia, Antwerp, 2008
15
Refugees International: Katherine Southwick & Maureen Lynch ‘Nationality Rights for All: A Progress
Report and Global Survey on Statelessness’, 2009 <www.refworld.org/docid/49be193f2.html> accessed 1st
January 2016
16
Mark Manly & Laura van Waas, ‘The State of Statelessness Research’, in Tilburg Law Review, 19 (2014),
pp5-9
17
A/RES/47/135, 18 December 1992, available at: <www.un.org/documents/ga/res/47/a47r135.htm> accessed
1st January 2016
18
A/RES/61/295, 14 September 2007,
<www.un.org/en/ga/search/view_doc.asp?symbol=A/RES/61/295&referer=<www.un.org/Depts/dhl/resguide/r6
1fr.htm&Lang=E> accessed 1st January 2016
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Europe (CoE) European Charter for Regional or Minority Languages and the CoE Framework
Convention for the Protection of National Minorities (FCNM) were adopted.19
On Roma specific issues, one finds numerous studies from various disciplines. Research and
studies on Roma have proliferated, including the EU-CoE sponsored European Academic
Network on Romani Studies, which involves over 300 recognized scholars 20 and the
publication of academic journals such as Romani Studies by Liverpool University Press, or
Roma Rights by the European Roma Rights Centre.
Finally, there is far less written material available regarding cases of statelessness following
the implosion of Yugoslavia and on stateless Roma. Most of the publications come from
NGOs and civil society, relayed by international organisations. The Serbian legal aid
organisation Praxis, for example, has been very active in raising awareness on the issue of
stateless people in Serbia, through public campaigns, government lobbying and making freely
available numerous publications.21
Thus, this thesis aspires to fill a gap at the intersection of these different issues and
disciplines. It will do so firstly by looking specifically at statelessness and anti-Roma
discrimination. Secondly, it will tackle the issue within the particular geopolitical context of
the Western Balkans, from state implosion and succession to its foreseen integration in the
EU, which raises new questions about citizenship.

(i) 5. Scope of the research: historical, geographical and demographical contexts
(i) 5.1. Historical context
The timeframe of the thesis dates from the implosion of the SFRY, on 25 June 1991 when
Croatia and Slovenia declared independence, until nowadays (i.e., January 2016). Yugoslavia
came into existence in 1918, following World War II and the fall of both the Austro19

OHCHR Minority Rights: International Standards and Guidance for Implementation, 2010
<http://www.ohchr.org/Documents/Publications/MinorityRights_en.pdf> accessed 1st January 2016
20
European Academic Network on Romani Studies’ website <http://romanistudies.eu> accessed 1st January
2016
21
Praxis’ website: <http://praxis.org.rs/index.php/en> accessed 1st January 2016
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Hungarian and Ottoman Empires, formed by a union of the State of Slovenes, Croats and
Serbs and the Kingdom of Serbia. Renamed the Kingdom of Yugoslavia in 1929, the
monarchy was abolished in 1945, when Partisan leader Josip Broz Tito, called Tito, came into
power. In his thirty-seven years as leader of Yugoslavia, Tito instituted a policy of
‘polycentrism’ which unified the culturally diverse people. Nevertheless, after his death in
1980, the policy collapsed due to a combination of factors, including the ineffective
leadership of the collective presidency, economic troubles, and ethno-religious unrest,
resulting in the country’s disintegration.22
Yugoslavia, which disassociated itself from the Communist bloc as soon as 1948, had a
certain weight and influence on the international scene. As a founder of Non-Aligned
Movement in 1961, Yugoslavia was courted by the Western as well as the Eastern bloc. A
Yugoslav citizen could travel freely on both sides, and during the Cold War its passport was
considered one of the most convenient travel documents. The SFRY regime had authoritarian
tendencies and every individual was forcibly integrated in public life and collective structures.
Thus, statelessness was not a consistent issue until the upheaval of the Yugoslav wars and
implosion.23 At this point, the succeeding states, in a context of warlike nationalism, adopted
new nationality laws, and thousands of former Yugoslav citizens suddenly found themselves
stateless.24 That is why the timeframe of the present thesis starts from 1991 up to date
(January 2016) since more than twenty years later, many stateless cases remain unsolved.

(i) 5.2. Geographical context
The geographical framework of the present thesis encloses the Western Balkans. The
institutions of the EU and its member states have defined the ‘Western Balkans’ as the
Southeast European countries of the former Yugoslavia (Bosnia and Herzegovina, Croatia,
Macedonia, Montenegro, Slovenia, Serbia including Kosovo) plus Albania.25 That is an area
of 256,000 km² for the former Yugoslavia, plus 29,000 km² for Albania. This region goes
22

Olivia Hinerfeld, ‘The Rise and Fall of Yugoslavia’ in Young Historians Conference, Paper 6, May 2013
<http://pdxscholar.library.pdx.edu/younghistorians/2013/oralpres/6> accessed 1st January 2016
23
Jelena Pejic, ‘Citizenship and Statelessness in the Former Yugoslavia: the Legal Framework’, in Refugee
Survey Quarterly (1995) 14 (3), pp1-18
24
For further readings, see Aleksandar Pavkovic, The Fragmentation of Yugoslavia: Nationalism and War in the
Balkans, MacMillan, 2010, or Allan Little & Laura Silber, Yugoslavia: Death of a Nation, Paperback, 1997
25
European Commission website <http://ec.europa.eu/trade/policy/countries-and-regions/regions/westernbalkans> accessed 1st January 2016

19

from the Austrian Alps in the north until Greece in the south, bordering the Adriatic Sea on
the west and Hungary, Romania and Bulgaria on the east.
By 1978, the European Community was engaged in negotiations over a cooperation
agreement with Yugoslavia, and the dialogue continued until the Yugoslav wars broke up in
1991. As mentioned previously, the 2003 European Council summit in Thessaloniki set
integration of the Western Balkans as a priority of EU expansion. Thus, the EU's relations
with the Western Balkans states moved from the ‘External Relations’ to the ‘Enlargement’
policy segment in 2005. Among the eight countries herein studied, two are already EU
members (Croatia and Slovenia), four are official candidates to EU membership (Albania,
Macedonia, Montenegro and Serbia), and two are potential candidates (Bosnia and
Herzegovina and Kosovo). If the six remaining countries will one day join the EU, they will
complete the ‘puzzle’, allowing for the geographical continuity of the European territory.

(i) 5.3. Demographic context
At the end of the 1980s, the Yugoslav population was estimated at around 24 million people,
which is more or less equivalent to the sum of the current populations in the successor states.
Albania currently counts 2.9 million inhabitants. The Western Balkan countries are
characterised by a high number of ethnic, religious and linguistic minorities: one notably finds
the Albanians, Aromanians, Bulgarians, Bosnians, Croats, Gorani, Greeks, Hungarians,
Macedonians, Montenegrins, Serbs, Slovenes, Roma, Romanians and Turks. This dates from
the Ottoman invasions and the consecutive displacements of population (for war as well as for
economic reasons) and from the territorial changes following the two world wars. The
religious traditions of the Western Balkans are Orthodox Christianity, Islam, Judaism and
Roman Catholicism.
Depending on the geographical location of the settlement areas, minorities in the Western
Balkans can be differentiated between several types:
- Minorities living in regions that border their ‘mother nation’: the Albanians of Kosovo and
Macedonia, Hungarians of Serbia, etc.;
- Minorities ‘isolated’ within their state of residence, next to the state of the ‘mother nation’:
the Hungarians in Serbia, the Turks in Kosovo, etc.;
20

- Minorities ‘scattered’ that are not linked to any nation state: the Roma.
Roma minorities are probably the poorest and least integrated in the Western Balkans.
Continuous persecution and discrimination have led them to live in segregated areas and to
protect their traditions.26 Although there has been a Romani presence in the Western Balkans
since the 14th century, they constitute the population the most subject to statelessness.27

(i) 6. Methodology
The present thesis is built on different disciplines using different research techniques and
methodological bases. The approach to the subject, which is a human rights and societal issue,
is interdisciplinary, enriching international law with political science, international relations
and political philosophy. That is why the methodology devised for this work has encompassed
the analysis of diverse materials from various sources.
First and foremost, the analysis of primary sources, such as international conventions and
treaties and national laws, was necessary to treat the mostly conceptual and theoretical
chapters on citizenship and statelessness. From texts to practice, the study of case-law
provided concrete facts about the implementation of national legislation and international
legal instruments, which ultimately best reflects the reality on the ground. Next, a scientific
literature review provoked discussion over access to citizenship, as well as the meaning,
content and future of the concept of citizenship. It also provided insight into fruitful debates,
since all academics do not necessarily have the same opinion on subjects such as
statelessness, European citizenship or Roma integration. In continuation, regular meetings
with international organisations (IO) and non-governmental organisations (NGO) workers
allowed following topical cases of stateless Romani individuals, their particular difficulties
according to each context, actions taken and main obstacles to resolution. IOs and NGOs are
also often the direct interlocutors of the national authorities. Very importantly, interviews
with stateless persons and community representatives enriched the research with subjective
26

European Network Against Racism (ENAR) & European Roma Information Office (ERIO), ‘Debunking
Myths and Revealing Truths about the Roma’,
<http://cms.horus.be/files/99935/MediaArchive/publications/roma%20final%20pdf.pdf> accessed 1st January
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Donald Kenrick, Historical Dictionary of the Gypsies (Romanies), Scarecrow Press, 2007, Introduction
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elements of personal feelings and perception of their difficulties, hopes and future plans.
Indeed, recording life histories provided concrete and meaningful examples of the daily plight
stateless individuals have to undergo, sometimes for their entire life.
Networking was essential to accessing the largest possible sources of knowledge, as well as
the stakeholders that play a role in solving Romani statelessness issues. Regular participatory
assessment with focus groups was also a way to follow-up on the files and measure progress
made. In particular, the research work has included the analysis of UNHCR field reports,
since the agency is the main actor involved in identification, prevention and reduction of
statelessness, with the necessary budget and offices in the field. Finally, the exploitation of
available census, data and surveys gave the necessary statistical base to verify the thesis’
hypothesis.

(i) 6.1. A combination of academic reading and field research
The present work is firstly based on academic study of the relevant literature on statelessness
in international law, as well as the geopolitics of the Balkans. Secondly, the research was
conducted from January 2012 to January 2014 in Albania, Bosnia and Herzegovina, Croatia,
Kosovo, Macedonia, Montenegro, Serbia and Slovenia, where the author has been
intermittently travelling, living and working since 2004. A total of about 100 individuals were
interviewed28 in open or semi-structured interviews29, among whom were stateless people or
people at risk of statelessness, workers in various non-governmental organizations (Caritas,
European Centre for Minority Issues, Open Society Initiative, Praxis, Save The Children,
Terre des Hommes, Vasa Prava, etc.) and in various international organizations (UNHCR,
UNICEF, UNFPA, OSCE, Council of Europe, European Union, etc.) Accessing reliable data
and primary sources, as well as understanding or translating documents and conversations
sometimes proved to be challenging. However, generally speaking, the author did not meet
formal refusals or insurmountable obstacles in obtaining information.

28
29

See the list in Annex 3
See the Questionnaire in Annex 2
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(i) 6.2. Limitations and constraints of the study
It is always difficult to put an end to the period dedicated to field research and to move to the
next steps of analysis and redaction. One may think that there is never enough data and
testimonies collected. However, there are undoubtedly time and budget constraints that cannot
be ignored. For the same reasons, the scope of the research had to be limited historically,
geographically and even demographically. Another significant challenge was to delimit the
field of research according to what had been little explored so far.
This being said, probably the main difficulty met during the research was the lack of reliable
figures and statistics. Due to the very nature of statelessness, data are extremely difficult to
collect. Besides, the Roma people are a group who, understandably, are not always inclined to
collaborate on studies on themselves.
According to the Institute on Statelessness and Inclusion, not all countries in the world are
able or willing to report data on statelessness. According to UNHCR, only 75 states out of the
193 member states of the United Nations provide them with reliable data.30 Besides, the
definition of statelessness is complex, and it is often difficult to assess whether people are
stateless, at risk of becoming stateless, or simply undocumented. Figures for different
countries are compiled from different data sets that use different methodologies, rendering the
data difficult to compare. Furthermore, in some countries the phenomenon of stateless can be
hidden, voluntarily or not. Lastly, only persons under UNHCR’s statelessness protection
mandate are reported in its statelessness statistics, which excludes stateless persons who also
fall under its other protection mandates (such as refugees, IDPs or asylum seekers), or within
the protection mandates of other UN Agencies (e.g., Palestinians under UNRWA mandate).31
Opportunely, UNHCR and partner organisations are currently putting important efforts into
‘mapping’ (size, location, causes and potential solutions) stateless populations around the
world, including in the Balkans.32 Additionally, researchers have improved their counting
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Institute on Statelessness and Inclusion, The World’ Stateless, December 2014, p7,
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methods, for example including additional questions in national population censuses, and
refining surveys’ methodology and recipients.33
As far as Romani populations are concerned, figures and statistics are also extremely difficult
to collect, firstly because a portion of them are not registered at all (because they are
undocumented or in a situation of statelessness), and secondly because some others are not
registered as ‘Roma’ or a ‘member of a minority’. Indeed, censuses’ modalities vary from one
country to another, sometimes mentioning ethnicity or nationality, sometimes not. Moreover,
the Roma is a population that has a long history of persecution. Understandably, they
sometimes distrust the gadje34. In fact, in the countries studied, many Roma prefer not to
mention their ethnicity for fear of discrimination or persecution.
In addition to these constraints on resources that have limited the purely quantitative approach
of the research, another difficulty met on the field was the language barrier.

(i) 6.3. Note about languages and translations
The Western Balkan region is characterized by the diversity and complexity of the spoken
languages. The high number of different minorities that have populated the region since
Antiquity explains this. The ethno-linguistic diversity of the region notably encompasses
Albanian, Greek, Romance, Romanic, Slavic and Turkish languages. In the former SFRY, the
official language was Serbo-Croatian, which continues to be understood by the majority of the
people in the Western Balkans. Nowadays, the official languages of the new states are
Albanian, Bosnian, Croatian, Macedonian, Serbian and Slovenian languages. Apart from
Macedonian and Serbian languages in Cyrillic alphabet, the others use the Latin letters.
Because of migrations during the wars, diaspora, massive and long-lasting presence of the
international community and the new media, most of the young people in the Balkans speak
English well. Thus, some interviews could be done in English, others with the assistance of an
interpreter.

33
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As far as written documents are concerned, only part of the research material has been
officially translated into English (international IO and NGO reports, national legislation and
official websites). For the remaining sources (most of the bylaws, administrative acts and civil
society reports) the author used unofficial translations provided by colleagues, friends or field
practitioners.

(i) 6.4. Clarifications of the terminology used in the thesis
Within the framework of the present thesis’ subject, terminology was of a crucial importance.
In fact, not only are the geographical terms and generic names particular to the context, but
they are also often politically sensitive.

(i) 6.4.1. Geographical terms
- For the purposes of this thesis, ‘Europe’ is defined largely, as the region comprising the
countries of the Council of Europe (CoE).35
- ‘Western Balkans’ refers to the eight countries studied (Albania, Bosnia and Herzegovina,
Croatia, Kosovo, Macedonia, Montenegro, Serbia and Slovenia). Nevertheless, the phrase
chosen can vary from one international organisation to another. While UNHCR and CoE
generally use ‘South-Eastern Europe countries’, the European Union speaks about the
‘Western Balkans’, and OSCE about the ‘Balkans’.
One can note here that place names and toponymy is a very sensitive subject in the region.
Additionally, Croatia and Slovenia consider that since they joined the EU they are not
‘Balkan countries’ anymore despite their geographical localisation in the Balkan peninsula
and their Yugoslav past.
- ‘Yugoslavia’ refers to the SFRY whose Constitution was adopted on 31 January 1946,
establishing six republics. In 1974, the SFRY Constitution was amended to establish the
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Socialist Autonomous Province of Vojvodina and the Socialist Autonomous Province of
Kosovo, as part of the Socialist Republic of Serbia.
- ‘Kosovo’ refers to the territory delineated in United Nations Security Council (UNSC)
Resolution 1244 of 10 June 1999.36 The territory remains the same as the former SFRY
Autonomous Province of Kosovo, one of the two regions (together with Vojvodina) with a
substantial autonomy status in the previous SFRY legal framework. When the UNSC decided
on the deployment of international civil and security presences in order to provide an interim
administration in Kosovo, it avoided the word ‘independence’. To date, the international
recognition of Kosovo is still discussed and it is not a member of the United Nations.37
- ‘Macedonia’ stands for its constitutional name of ‘Republic of Macedonia’. However,
although more than 120 countries have accepted this name, it is not officially used
internationally. In 1993, it was admitted to the United Nations under the provisional reference
of ‘The Former Yugoslav Republic of Macedonia’ (FYROM) as a result of an on-going
dispute with Greece (since the Balkans wars of the early 20th century) over the use of the
name ‘Macedonia’, which is also a Greek region. For the sake of simplicity, the country is
referred to as ‘Macedonia’ here.

(i) 6.4.2. Generic names
- We will see that there is sometime an imbroglio and difference between ‘citizenship’ and
‘nationality’. While generally used interchangeably in international law to indicate the legal
bond between an individual and a State, these two terms have different meanings in the
Balkans.38
- Ashkali, Bohemian, Boyash, Calo, Cigani, Egyptian, Gitano, Gypsy, Kalderash, Kale,
Manouche, Rrom, Sinti, Traveller, Tzigane, Tsingani, Yenish, Zingari, Zigeuner, etc. are the
36
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names of different groups and sub-groups of various origins and regions of Europe. In a will
of unification, the first Congress of the International Romani Union, which took place in
London in 1971, decided to regroup the different appellations under the term ‘Roma’, i.e., the
population claiming Romani to be their original language, and whose common ancestors
probably emigrated from North India around the 10th century. Roma is also the term
commonly adopted by most international organisations in the last decade. Yet, it is important
to underline that not all the members of these populations agree on the single use of this
standardized autonym.
As described by Julija Sardelic, the populations identified as Romani minorities are in fact
very heterogeneous and hybrid since this designation included various perceived and selfidentified ‘ethnic’ sub-categories who usually share a very similar socio-economic
predicament in the post-Yugoslav space.39 In the present thesis’ context of the Western
Balkans, ‘Roma’ will encompass the different communities of Ashkali, Egyptians and Roma
living in this specific region (often referred to in official publications as ‘RAE’ populations)
but also other ethnic identifications such as Sinti in Slovenia, Vlach Roma in Serbia, and
Bayash Roma in Croatia.
Regarding the words Roma and Romani, the European Roma Rights Centre (ERRC), whose
publications are among the prime sources in the field of Roma rights, uses the following
forms:
- Roma: plural noun, especially when referring to the people as a whole
- Romani: adjective
- Romani: also the name of the language sometimes found as ‘Romanes’

(i) 6.4.3. Difference between ‘nationality’ and ‘citizenship’
Last but not least, one has to make a point about the terms ‘nationality’ and ‘citizenship’.
Although they are often used indifferently as synonyms in international law, they bear
different meanings in Central and Eastern Europe, including in the Western Balkans. Indeed,
in the context of the building of nation-states in Western Europe, the boundaries of the nation
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and the state coincided, so that all citizens were also nationals. In contrast, in larger, multinational empires such as the Ottoman and Austro-Hungarian ones, ethnic-national affiliations
did not always correspond to one’s legal tie. That is why in this thesis we will distinguish
between ‘citizenship’, generally understood as the mere legal tie between the individual and
the state, and ‘nationality’ as the informal membership or identification with a particular
nation, encompassing people sharing a language, a culture, a religion, an emotional identity or
a common ancestry.40 We will further develop on this distinction in Chapter III.

40

For further readings on the difference between nationality and citizenship, see the European Union
Observatory on Democracy (EUDO) website <http://eudo-citizenship.eu/databases/citizenshipglossary/terminology> accessed 1st January 2016

28

PART I. STATELESSNESS: A LEGAL ANOMALY
In this first part, we will analyse the concept of statelessness, looking at its comprehensive
definition, its causes and consequences, and how it is understood in international law.
Chapter 1 explains what statelessness is, why it is debated, and how it can result from
defective legislation, the geopolitical context or derive from the choices of policy makers.
Chapter 2 examines the international instruments that have been put into place to remedy
dysfunction or restrictive nationality legislations generating statelessness.

Chapter I. THE CONCEPT OF STATELESSNESS AND ITS COMPLEXITY

1.1. Definition of ‘statelessness’ and ‘stateless person’
The words ‘statelessness’ and ‘stateless’ are not often used by the media, who speak much
more of migrants, asylum seekers or refugees, for example. In fact their meaning remains
unclear to most people. Besides, understandings and definitions of these concepts may differ
from one country to another and from one language to another. As a matter of fact, the
notions of ‘statelessness’ and ‘stateless’ do not exist in all languages.
The history of the statelessness phenomenon is intrinsically linked with the conceptualisation
of citizenship and nationality. If nationality has been largely discussed within the field of
philosophy, much less has been written on statelessness in the social science fields. One finds
more developments on the legal issue of statelessness and legal status of stateless, than on the
difficult human condition it engenders and the harsh way it affects the stateless person’s daily
life.

1.1.1. The semantics of statelessness
The European Network on Statelessness (ENS) observes that different languages have
different approaches to the concept of statelessness. While in Germanic languages, a stateless
person (staatenlos in German, staatloze in Dutch) lacks a legal tie to a state, in most Romance
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languages statelessness also encompasses an emotional component. Thus, the term apatride in
French, apátrida in Spanish and Portuguese, or apatrid in Romanian refer to a person who
does not have a patrie (a motherland) with all the sentimental attachment to the land and its
people. As the ENS quotes, the Slovak language, for example, does not have a word for
statelessness, and stateless persons are only described as osoby bez státnej príslusnosti,
literally “persons without membership of a state”.41 Additionally, as we will see infra, when
referring to persons who do not hold any nationality, some scholars prefer to speak about
‘legal ghosts’ or individuals with ‘undetermined nationality’.42 We will look at the various
understandings of the concept, before looking at its causes and consequences.

1.1.2. Statelessness in political philosophy

1.1.2.1. ‘No right to have rights’
In ‘The Origins of Totalitarianism’ written in 1951, Hannah Arendt, who herself
experimented statelessness when she fled Nazi Germany, observes that to be stateless is to be
‘an outlaw by definition’.43 According to her, a stateless individual not only has no place
within the citizen community, but does not even legally exist. Furthermore, he/she
consequently has neither duties nor rights vis-à-vis the society of the state he/she lives in. As
Alison Kesby observes, when Arendt describes the stateless’ ‘rightlessness’, she includes the
deprivation of various concrete rights, and, in addition, the exclusion of the stateless person
from the whole political community. 44 The stateless are deprived of the ‘right to have
rights’45, in the sense that they are deprived of the basic and fundamental right to belong to an
organised community, with all the tragic consequences it has on the life on an individual.46
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1.1.2.2. No right to have ‘a place in the world’
In Arendt’s view, the experience of statelessness reveals the absolute domination of the state
over the individual and questions the universality of human rights. As Brad Blitz and Amal de
Chickera summarize, Arendt’s situation of ‘rightlessness’ includes three distinct losses: of a
home, as a result of being thrust into exile; of government protection, as a result of
denaturalisation or the severing of the bond between the state and the individual; and of ‘a
place in the world’ where the individual could belong, be heard and express his or her
opinions.47 In fact, Arendt had a rather pessimistic approach to the statelessness issue. We
will see infra how, after World War II, protecting the rights of the stateless came onto the
agenda of the United Nations. Although to different extents, many countries progressively
committed themselves to reduce and prevent statelessness, as it became an international
obligation.

1.1.2.3. The ‘hollowness’ of the human rights
According to Matthew Gibney, ‘The Origins of Totalitarianism’48 is probably one of the first
and most achieved analyses of statelessness. He notably quotes the chapter dedicated to ‘The
Decline of the Nation-State and The End of the Rights of Man’, where Arendt describes the
breakdown of the legal apparatus that supported citizenship and the natural rights in European
nations until World War II.
“The symptomatic role of the stateless was, for Arendt, their revelation of the emptiness of
human rights in the context of the modern nation-state system. When Europe refused to
accept stateless people or refugees into membership, the ‘hollowness’ of the so-called
inalienable rights of the man –as rights held over and above state authorities- became
evident”.49
Henceforth, the stateless person ‘has no rights whatsoever, and lives under the threat of
deportation’.50
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Yet, this analysis has to be placed in its particular historical and geographical context.
Situations of statelessness did not all appear after World War II, but had already been
observed and dealt with in the previous decades and even centuries. Moreover, statelessness is
not a purely European concern.

1.1.2.4. Citizens versus non-citizens
Statelessness can notably be traced back to Antiquity, when the Greeks created the
independent city-states (poleis). In Athens, for example, the citizens' assembly (the Ecclesia)
was discussing the city policy since around the fifth century B.C. However, slaves and
foreigners were excluded from this assembly and denied citizenship. In some way they were
stateless, as were apostates and slaves in Islamic societies. In contrast, as early as the third
century B.C., the Stoic philosophers believed that every human being, because endowed with
reason, is potentially a world citizen, regardless of his/her social origin or membership of a
homeland. They also believed that citizenship is rooted in the nature of things, which assigns
to every individual a place in the ‘cosmos’. Other examples can be found, like nomadic
populations whose traditional lifestyles can include traveling across countries they are not
nationals of, such as the Roma. Despite different points of view on the concept, the United
Nations has provided a universal definition of statelessness. Following that, the United
Nations High Commissioner for Refugees has been untrusted with solving the issues linked to
statelessness.

1.1.3. The legal concept of statelessness
1.1.3.1. Historical perspective
In between the two world wars, the ‘Nansen passports’51 were issued to stateless refugees.
Under the Third Reich, many Jews lost their German citizenship because of Nazi legislation
and became stateless overnight. Immediately after World War II, the newly created United
51
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Nations had to deal with millions of refugees, displaced and stateless in Europe. It had then
become urgent to confront directly the issue of statelessness and take action.
In 1948, the United Nations Economic and Social Council (ECOSOC) of the UN requested
that the Secretary-General carry out a study of statelessness.52 Moreover, ECOSOC appointed
a Committee on Refugees and Stateless Persons to draft a convention that would address the
problems faced by refugees and stateless persons, including their legal status. The same year,
the Universal Declaration on Human Rights was adopted. Its article 14 and 15 provided both
for a right to asylum and to nationality. In 1949, the International Law Commission (ILC)
included “Nationality, including statelessness” in its list of topics of International law
provisionally selected for codification. Following that, the Convention Relating to the Status
of Refugees was adopted in Geneva, yet without a Protocol on Statelessness as had previously
been planned. Finally, the United Nations Convention relating to the Status of Stateless
Persons was adopted on 28 September 1954 in New York.

1.1.3.2. The UN definition of a stateless person
In its Article 1(1), the Convention relating to the Status of Stateless Persons defines a stateless
person as: “a person who is not considered as a national by any State under the operation of
its law”.
Article 2 of the same convention sets out categories of people to whom the convention ‘shall
not apply’, including persons enjoying rights equivalent to nationals and individuals who have
committed war crimes or serious non-political crimes.
In 2006, the International Law Commission53 commented that “[t]his definition could no
doubt be considered as having acquired a customary nature”.54
One notes that there is no other definition of ‘stateless’ in any multilateral treaty, apart from
the Council of Europe Convention on Avoidance of Statelessness in Relation to State
Succession, which replicates in its Article 1 (c) the same definition.55
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The Institute on Statelessness and Inclusion (ISI) observes that, while nationality is the formal
membership resulting in rights and duties on both the side of the state and the individual (for
example, the individual holds a duty of allegiance and the state a duty of diplomatic
protection), on the contrary the stateless person lacks the rights and duties attached to
nationality, and is treated as “a foreigner everywhere and as a national nowhere”.56
One can argue here that stateless people are at least entitled to the general protection of
international human rights law like any human being in the world, and that there is a legal
minimum of human rights from which they should never be excluded. Indeed, certain core
human rights apply at all times, protected under international customary law and international
human rights treaties, including the International Covenant on Civil and Political Rights
(ICCPR) and the International Covenant on Economic, Social and Cultural Rights (ICESCR).
So far, the Human Rights Committee (HRC) and the Committee on Economic, Social and
Cultural Rights (CESCR) have identified and interpreted the core rights through their General
Comments, which are authoritative interpretations of the relevant treaty provisions.57
Nevertheless, outside of these core rights, stateless people do not have access to the general
and comprehensive human rights framework than any individual usually enjoys as a citizen of
at least one state. Significantly, some of the rights guaranteed by human rights treaties are
linked to citizenship, such as, for example, article 25 of the ICCPR, which confers the right to
vote only to ‘citizens’.

1.1.3.3. UNHCR’s statelessness mandate
The Office of the United Nations High Commissioner for Refugees was established by the
United Nations General Assembly on 14 December 1950 and mandated to lead and
coordinate international action to protect refugees and resolve refugee problems worldwide,
guided by the 1951 United Nations Convention Relating to the Status of Refugees and its
1967 Protocol. Thus, UNHCR endeavours to ensure that everyone can exercise the right to
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seek asylum and find safe refuge in another state, with the option to return home voluntarily,
integrate locally or to resettle in a third country.58 The UNHCR’s mandate was soon enlarged
to include the protection of internally displaced persons (IDPs), as well as stateless people.
UNHCR´s original mandate does not specifically cover IDPs, but because of its expertise on
displacement, it got involved in IDP operations from 1972. In its Resolution 53/125 of 12
February 1999, the UNGA: “[n]otes the relevance of the Guiding Principles on Internal
Displacement, reaffirms its support for the role of the Office of the High Commissioner in
providing humanitarian assistance and protection to internally displaced persons, on the basis
of specific requests from the Secretary-General or the competent organs of the United Nations
and with the consent of the State concerned (…)” 59
In 1974, the UNGA entrusted UNHCR with fulfilling the functions under Article 11 of the
1961 Convention on the Reduction of Statelessness.60 As the agency designated to act as an
intermediary between states and stateless persons, UNHCR provides expertise in the area of
nationality and has been requested by its Executive Committee to promote accession to the
1954 Convention relating to the Status of Stateless Persons and the 1961 Convention.
Through a series of resolutions, UNGA gave UNHCR the formal mandate to identify, prevent
and reduce statelessness around the world, as well as to protect the rights of stateless people,
specifically requesting that the office “provide relevant technical and advisory services
pertaining to the preparation and implementation of nationality legislation”.61
To date, UNHCR activities in the field are currently grouped into four categories:
identification, prevention, reduction and protection. As explained on the UNHCR website, its
representatives around the world are tasked with gathering information on statelessness, its
scope, causes and consequences. UNHCR offices address the causes of statelessness and
promote accession to both the 1954 Convention relating to the Status of Stateless Persons and
the 1961 Convention on the Reduction of Statelessness. They support legislative changes and
58

UNHCR website <www.unhcr.org/pages/49c3646c2.html> accessed 1st January 2016
A/RES/53/125, <www.un.org/en/ga/search/view_doc.asp?symbol=A/RES/53/125>, accessed 1st January 2016
60
Article 11: “The Contracting States shall promote the establishment within the framework of the United
Nations, as soon as may be after the deposit of the sixth instrument of ratification or accession, of a body to
which a person claiming the benefit of this Convention may apply for the examination of his claim and for
assistance in presenting it to the appropriate authority.”
61
See notably: UNGA Resolution 3274 (XXIX), 10 December 1974 ; UNGA Resolution 31/36, 30 November
1976 ; A/RES/49/169, 24 February 1995 ; A/RES/50/152, 9 February 1996 ; A/RES/61/137, 25 January 2007 ;
A/RES/64/127, 27 January 2010.
59

35

improvements to procedures to allow stateless people to acquire a nationality and they
intervene to help stateless people exercise their rights.62 All this crucial work could not be
undertaken without implementing partners on the ground, governments as well as local and
international NGOs.

1.1.3.4. Imbroglio in between stateless people, refugees and IDPs
In the contemporary era, the complex nature of disasters and conflicts generate the forced
displacement of large numbers of people. Worldwide, UNHCR estimates that some 43 million
people are either refugees or internally displaced persons removed by humanitarian crises that
vary according to geographic, socio-economic or political contexts.
Article 1 of the 1951 Convention on the Status of Refugees states that a refugee is a person
who: “owing to well-founded fear of being persecuted for reasons of race, religion,
nationality, membership of a particular social group or political opinion, is outside the country
of his nationality and is unable, or owing to such fear, is unwilling to avail himself of the
protection of that country; or who, not having a nationality and being outside the country of
his former habitual residence as a result of such events, is unable or, owing to such fear, is
unwilling to return to it.”
Unlike refugees who have crossed an international border, internally displaced persons or
IDPs have been forcibly displaced from their homes but could not, or chose not to, cross a
border. Although they often suffer the same predicaments and hardship as refugees, IDPs do
not have a special status in international law with rights specific to their situation. As a result
of these forced migrations, some people become stateless or are at risk of becoming stateless.
According to the UNHCR the categories of persons who, because they have difficulties
establishing their nationality, may be at particular risk of statelessness are migrant populations
where difficulties to prove identity and nationality affect two or more generations; persons
living in border areas; minorities and persons who have perceived or actual ties with foreign
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countries; nomadic or semi-nomadic populations; persons who have been trafficked or
smuggled.63
One may add to this list other complicated situations that could put people at risk of becoming
stateless, such as returnees to a country of origin, ethnic groups divided by international
borders, children born out of wedlock, abandoned babies and orphans, trafficked children,
girls forced into marriage, etc. 64 UNHCR’s broad mandate covers all populations who
experience these various tragedies. There are some differences between a stateless person, a
refugee, and an internally displaced person; however, a stateless individual can also be a
refugee or an IDP.
By definition, IDPs do not cross the borders of the state where they live, and therefore have
little chance to lose their citizenship if they already have one, unless the same state splits or
disintegrates. However, while not all stateless persons are refugees and not all refugees are
stateless, there is some overlap between these two groups. Indeed, in international law, a
person can be both stateless and a refugee. For example, this is the case with stateless Kurds
from Syria and Rohingya people in between Myanmar and Thailand. UNHCR estimates the
population of refugees affected by statelessness to be at least 1.5 million worldwide. Yet,
stateless refugees are not included in UNHCR’s statelessness statistics, but rather counted
among the numbers of refugees, which can sometimes create confusion. As we will see in
Chapter II, the refugee definition of the 1951 Convention relating to the Status of Refugees
explicitly refers to both persons who possess a nationality and those who do not.
Consequently, persons who are simultaneously refugees and stateless should benefit from the
protection of the 1951 Refugee Convention.65
In parallel, becoming internally displaced does not automatically affect a person’s nationality
status. Yet, in some cases, there might be a close connection between statelessness and
internal displacement. Statelessness can be a cause or a contributing factor to internal
displacement, such as in cases where people have been forced to flee due to discrimination
based on their statelessness, including due to arbitrary deprivation of their nationality. Internal
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displacement can lead to statelessness, for instance in cases where territorial boundaries have
been redrawn subsequent to displacement, or where civil registries are destroyed or birth
registration flawed or absent and the nationality of a specific group is questioned.
Statelessness can eventually serve as an obstacle to return or relocation, particularly when it
prevents people from enjoying their rights.66
Thomas McGee gives a good illustration of this drastic issue, with the example of the Kurds
fleeing Syria when the civil war started in 2011. From stateless persons in Syria, generally
living in a house, they suddenly became refugees in neighbouring countries, living in a tent.
From there, some decided to become citizens of Syria after naturalization was offered by the
Free Syrian Army. Some of these naturalised Kurds, when interviewed, indicated that the only
benefit relevant for them was the possibility of acquiring a passport in order to escape the
state with which they had just established a legal tie.67
Palestinians are another example of people who can be refugee, stateless, or both. The United
Nations Relief and Works Agency (UNRWA), established specifically to provide assistance
to Palestinian refugees, considers as Palestinian refugees the “persons whose normal place of
residence was Palestine during the period 1 June 1946 to 15 May 1948, and who lost both
home and means of livelihood as a result of the 1948 conflict”.68 In addition, outside of the
West Bank, the Gaza Strip and the countries covered by UNWRA (Syria, Lebanon and
Jordan), there is a large Palestinian diaspora worldwide, including people stateless under
International law or whose nationality status is currently ambiguous.69
We have seen that the border between refugee and stateless status can sometimes be very
tenuous. Another difficulty affecting the concept of statelessness is that, in spite of its
apparent simplicity, issues have arisen on the scope of its definition. This has generated a
distinction between so-called de jure and de facto statelessness.
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1.1.4. Differences between de jure and de facto statelessness
Originally, the 1954 Convention’s definition of a stateless person only referred to so-called de
jure stateless persons: those who are not considered as a national by any state under the
operation of its law; i.e., those who have no legal nationality (or citizenship). The reason
behind this is that the original plan was not to adopt a Stateless Convention, but to add a
Protocol to the Refugee Convention. Thus, the Refugee Convention would offer protection to
the de facto stateless, and a separate legal instrument would be necessary for the protection of
the de jure stateless. Yet, as the Equal Rights Trust reports, the reality is more complex.
While, as will be presented infra, all refugees are either de facto or de jure stateless persons,
all de facto stateless persons are not necessarily refugees. Among the stateless persons
worldwide, many are de facto stateless and do not qualify as refugees. Consequently, they are
left without any protection. That is why the construction of the de jure versus de facto
statelessness is discussed by scholars as well as by practitioners.70

1.1.4.1. The classical distinction between de jure and de facto statelessness
We have previously seen that, according to UNHCR, the definition of statelessness considers
that nationality is a legal bond between a state and an individual, and that consequently
statelessness refers to the condition of a person not considered as a national by any state. The
determining point of this definition, which is in fact the definition of de jure statelessness
only, is the formal and legal lack of a nationality. Yet, some people do formally hold a
nationality, but it is nonetheless ineffective. Due to this ineffectiveness, these persons are in
situation of statelessness. Such individuals are referred to by UNHCR as de facto stateless.71
As Hugh Massey writes, while, on the one hand, many factors can lead to de jure
statelessness (from a conflict of laws and problems arising from state succession, to the
deliberate and discriminatory deprivation of nationality), de facto statelessness, on the other
hand, is more difficult to grasp. Since it is based on the notion of ‘ineffective nationality’, it is
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neither a technical nor legal concept. Therefore, UNHCR proposes this working definition:
‘De facto stateless persons are persons outside the country of their nationality who are unable
or, for valid reasons, are unwilling to avail themselves of the protection of that country’.72
One can also find a definition established by the Committee of Ministers of the Council of
Europe in its Recommendation on the Nationality of Children (2009). De facto stateless
persons are described as “persons [who] do possess a certain nationality, but where either the
state involved refuses to give the rights related to it, or the persons involved cannot be
reasonably asked to make use of that nationality”.73
Other extensions of the de facto definition have been described in situations where the person
does not enjoy the rights attached to his/her nationality, is unable to establish his/her
nationality, or simply is of undetermined nationality. In the context of state succession, a
person may become de facto stateless if he/she is attributed the nationality of a state other
than that of the state of their habitual residence. A last situation of de facto statelessness that
can be described is when a person is unable to demonstrate that he/she is de jure stateless, yet
has no effective nationality and does not enjoy national protection.74
Furthermore, statelessness is a fluid status. In some contexts it is both temporary and
reoccurring; in others it can be permanent. As a situation changes, a stateless person may find
himself/herself an IDP, and then a refugee, or he/she may even find that his previously
‘ineffective’ nationality has been rendered ‘effective’.75
It appears that despite attempts at defining de facto statelessness, interpretations are diverse
and not always very clear, rendering the distinction between de jure and de facto status
questionable. Considering that, on the one hand the aim of the 1954 Convention is “to secure
for stateless people the widest possible enjoyment of their human rights and to regulate their
status”, and that on the other hand there is no international treaty dealing with de facto
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stateless persons, the interpretation chosen should be the most inclusive one.76 In fact, one of
the difficulties in addressing statelessness lies in the broad range of stateless persons who
suffer different degrees of vulnerability in multiple contexts. Since the interpretation of the
terms is subject to debate, most of the scholars researching statelessness prefer, as far as
possible, to avoid the use of the terms de jure and de facto stateless.

1.1.4.2. Questioning the relevance of the de jure versus de facto distinction
The Equal Rights Trust argues that this distinction is neither satisfying nor fair for two main
reasons. Firstly, it establishes a protection hierarchy – thus, some de jure stateless persons
benefit from the protection of the 1954 Convention, while other de jure stateless persons
(those who are not legally staying in a country) only benefit from it partially, and de facto
stateless persons do not benefit from any protection at all (unless they are also refugees).
Secondly, there are persons and communities who, due to particular circumstances or lack of
personal documents, are difficult to categorise as either de jure or de facto stateless, and fall
into a grey area.77
The distinction between de jure and de facto stateless persons may not only be of limited use
at the level of identifying the de jure stateless, but in addition, it is counterproductive in terms
of meeting the protection needs of the stateless population in its entirety. The human rights
challenge pertaining to statelessness should not differ based on whether a person is de facto or
de jure stateless.78 As the Equal Rights Trust argues, the distinction between de jure and de
facto stateless has limited interest and applicability, and should in no way result in the
unequal and discriminatory treatment of the de facto stateless. The Equal Rights Trust
approach is to define statelessness using the terms ‘ineffective nationality’, based on the
premise that statelessness is the violation of the right to a nationality, and occurs when a
person has no nationality, or when his or her nationality is rendered ineffective.79
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1.1.4.3. The ‘unrecognised citizens’
Interestingly, Matthew Gibney further criticises the reduction of statelessness to a mere issue
of international law: “The stateless are not, in practice, simply deracinated, homeless people,
wandering the globe in search of any state that will have them. They are typically, though not
exclusively, people settled in particular societies, lacking legal recognition of and appropriate
protection for their status of residents”. 80 Therefore, the crucial issue is not that stateless
people do not have or cannot find a state that would provide them citizenship, but rather that
the corresponding state that should legally grant them citizenship is in fact unwilling to do so.
Gibney adds that “[a]s their claim is less to citizenship somewhere than to recognition of their
moral claim to membership in the state where they are already making their lives, they are
most accurately conceptualised as ‘unrecognised citizens’.” 81
Gibney believes that it is better to conceptualize the stateless as unrecognized citizens
“because the idea of unrecognized membership enables one to bypass the difficulties of
determining how responsibility should be divided amongst (in principle) similarly situated
agents (states)” and also “because the claim of stateless people often seems to be to
citizenship where they are living, not to citizenship tout court”.82 One can notice that this
conception is not far from Arendt’s concept of ‘outlaw’.
Gibney concludes that stateless or ‘unrecognised citizens’ should have the right to be included
in a particular state. Here again, the issue of de jure versus de facto statelessness loses
interest: “the question of a right to membership is not decided by the existence of some other
state that may formally claim one as a member but is dependent primarily on one’s
relationship to the state in which one is actually making one’s life.” 83 One will see in further
developments how children who are not registered at birth can later constitute unrecognised
citizens.
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On the ENS blog, under the title ‘The right to a legal identity or the right to a legal ID?’,
Laura van Waas notes that the UN Human Rights Council recalled in its resolution
“Promotion and protection of all human rights, civil, political, economic, social and cultural
rights, including the right to development” 84 that unregistered individuals cannot enjoy all the
rights to which they are entitled, and that birth registration is of fundamental importance as a
means of providing an official record of the existence of a person and the recognition of that
individual as a person before the law. The act of birth registration or civil documentation is
what allows people to be legally visible. Thus the HRC calls on states “to ensure that lack of
birth registration or documents of proof of birth does not constitute an obstacle to access to
and the enjoyment of relevant national services and programmes, in accordance with
international human rights law”.85
Interestingly, Waas raises a contradiction behind this prescription: she underlines that on the
one hand there is a push for universal access to civil documentation in order to unlock access
to rights and services, yet on the other, there is a need to reaffirm that access to rights and
services should not be contingent on birth registration or legal ID. For Waas, this is the
tension underlying the issue of statelessness: there is indeed a need for nationality as a key to
rights; however, the stateless should enjoy rights regardless of their lack of nationality.86
For all the above-mentioned reasons, the definition of statelessness is not as simple as it
appears to be. The phrase “not considered as a national by any State under the operation of its
law” has historically been interpreted as being both a question of fact and law. Consequently,
there are persons who would legally be eligible for a particular nationality, who are
nonetheless not considered as nationals by the state, and whose statelessness is consequently
hidden. As will be demonstrated infra, in Europe, the Roma people sometimes fall under this
scheme.
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1.2. Causes and consequences of statelessness
After having explored the theoretical debates over the concept of statelessness and the
possible imbroglio with other predicaments, notably linked to forced migration, it is important
to grasp what the concrete causes and consequences of statelessness are.

1.2.1. Causes behind statelessness
One finds various causes of statelessness, whether ‘technical’ (conflict of nationality law,
state succession, administrative obstacles) or not (discrimination, arbitrary deprivation of
nationality). Here again, the borders between de jure and de facto statelessness are not clearcut, and both concepts can be mixed in every situation hereby described. Moreover, these
categories are not mutually exclusive but can combine to generate a situation of statelessness.

1.2.1.1. Conflict of nationality laws
A person may be rendered stateless at birth through conflicting national laws. For example, an
individual born to parents who are nationals of a foreign state, may be rendered stateless if the
state of his/her birth grants nationality by descent (jus sanguinis) whilst the state of his/her
parents only grants nationality by place of birth (jus soli).87 A person changing nationality
may be rendered stateless. Statelessness may also arise in situations where the nationality law
of the state to which a person is applying requires the renunciation of nationality before
acquiring the new one. A good illustration of that is Austria with the Rottmann case that we
will study infra.88
Conflicting laws can particularly affect children and women. Some states, such as Lebanon,
do not permit women to pass their nationality to their children. The children of stateless men
may become stateless in such situations. Orphaned, adopted and extra-marital children are
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particularly vulnerable to such restrictive policies and laws. Some states, like Iran,
automatically withdraw the nationality of a woman who marries a non-national. In such
instances, if the state of the husband does not automatically provide her with citizenship, she
would be rendered stateless. And even if citizenship is provided, the dissolution of marriage
may result in the woman losing the nationality she acquired through marriage, without
automatically re-acquiring her original nationality.

1.2.1.2. State succession
Changes in the territory and/or sovereignty of a state may result in change of legislation, with
the possibility that groups of persons fall in between the cracks of old and new nationality
laws. A transitional period of time and transitional provisions may be particularly delicate for
people at risk of losing their nationality. Independence after colonial rule, transfer of territory,
the dissolution of a state and its separation into smaller states or the confederation of several
states into one are examples of situations that may trigger new citizenship laws and
administrative procedures that result in statelessness. An example of this scenario is the
Russian population of Latvia, which was rendered stateless after Latvia gained independence
and adopted restrictive nationality legislation.
The new nationality laws of successor states may leave part of the population without any
nationality. In particular, vulnerable minorities who are associated with either the successor or
parent state are often the first affected by deprivation of nationality. Dissolutions of federal
states into independent republics (for instance the former Soviet Union, Czechoslovakia and
Yugoslavia) are common types of state succession that have resulted in large-scale
statelessness. With the young state enacting a new citizenship law, parts of the population
were turned into aliens or stateless overnight. This has been the case notably in Slovenia with
the Kurić case that we will examine infra.89 Another form of state succession is the process of
colonisation, decolonisation and consequent nation building that have caused large scale and
entrenched situations of statelessness around the world. Many newly independent states have
had to deal with borders arbitrarily drawn so that they divide ethnic groups, and have to
struggle with nation building and national identity.90
89
90

ECtHR case, Kurić and Others v. Slovenia, Application no. 26828/06, 26 June 2012
The World’s Stateless, Institute on Statelessness and Inclusion, December 2014, p24

45

1.2.1.3. Administrative obstacles
Especially during times of state formation or adoption of a new nationality law, some state
administrations’ practices are poor and inefficient. Individuals and groups who have had
difficulties accessing birth or other forms of civil registration may find themselves unable to
satisfy the state that they have connections with it. Excessive administrative fees,
unreasonable application deadlines and the inability to produce documents are factors that can
result in people being unable to acquire a nationality, despite being eligible to. In Europe,
Roma people often confront administrative barriers and consequently lack of documentation
that eventually leave them stateless.

1.2.1.4. Discrimination
According to Article 9 of the 1961 Convention on the Reduction of Statelessness “a
Contracting State may not deprive any person or group of persons of their nationality on
racial, ethnic, religious or political grounds.” While the International Convention on the
Elimination of all forms of Racial Discrimination (ICERD) provides that persons shall not be
deprived of the right to nationality on discriminatory grounds, there continue to be instances
of racial, ethnic and religious discrimination resulting in groups of persons being denied
citizenship and consequently made stateless.
The Office of the High Commissioner for Human Rights (OHCHR) has expressed concerns
regarding discriminatory access of minorities to citizenship.91 Indeed, it is disturbing to note
that most of the world’s estimated 12 to 15 million stateless persons also belong to ethnic,
religious or linguistic minorities. Such exclusion notably occurs in newly independent states
who adopt restrictive ethnicity-based nationality laws, excluding those considered as
‘outsiders’ despite long-standing ties to the territory of the new state. We previously
mentioned legislation where women cannot transmit their nationality to their children, which
constitutes another type of discrimination, based on gender.
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1.2.1.5. Arbitrary deprivation of nationality: a particular case of discrimination
Statelessness can also be caused by the arbitrary deprivation of nationality. Arbitrary acts can
involve the collective withdrawal or denial of nationality to a whole population group,
commonly singled out in a discriminatory manner. In many cases, the group concerned forms
a minority in the country in which they live and are perceived as having ties to another state
(such as in the case of the Rohingya in Myanmar, and persons of Haitian descent in the
Dominican Republic). The ISI also notes that nationality law may also be designed to restrict
the access of certain groups to economic power, or to exclude some individuals from political
life. 92

1.2.1.6. Inheritance of statelessness: a cause as well as a consequence
Causes leading to situations of statelessness are further worsened when the states concerned
do not take any measure to prevent it being passed from parent to child. The marginalisation
of the persons affected then becomes intergenerational. Moreover, these situations can
migrate to new countries along with the migration of stateless persons abroad.93 This last
situation constitutes at the same time a cause and a consequence of statelessness. We will
examine further what impact statelessness has on the everyday life of stateless individuals.

1.2.2. Consequences of being stateless
Stateless people suffer drastic consequences for their personal lives. In the meantime, beyond
the individual hardship, statelessness has social and political dimensions as well.

1.2.2.1. Individual impact
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The testimonies of stateless people are often extremely sad, because the consequences of this
situation are drastic. Lacking nationality, a stateless person is denied a formal identity and can
find him/herself excluded from society. Not only is he/she denied access to most basic rights
and social services, with consequent catastrophic impact on his/her material life, but also the
stateless person suffers from his/her inability to ‘exist’ legally. Stateless persons may be
deprived of education, health care, housing, formal employment, financial services, social
security, justice, property rights, registration of birth, marriage and death, participation in the
democratic process and freedom of movement. Furthermore, stateless persons can easily be
subject to detention as a consequence of their lack of legal status and identity documentation.
Detention periods can be extremely long if the authorities are attempting to find a potential
country to send the stateless person back to, with no success. Because they cannot work
legally and because of their obvious vulnerability, stateless people may be exploited or even
trafficked. Such difficulties coupled with the feeling of ‘not existing’ or being ‘legally
invisible’ can understandably cause grave depression or anti-social attitudes.94

1.2.2.2. Societal impact
The repercussions of statelessness also extend to the society of the state where the stateless
individual lives. Ignorance of the issue or lack of statistics may undermine social welfare
policies, since housing or education needs, for example, are then underestimated. More
severely, statelessness can affect democracy and public safety. If parts of the population
remain legally invisible, exploitation, human trafficking and forced labour can more easily
develop. That is why UNHCR contends that statelessness creates conditions for human
insecurity and can contribute to poverty and social unrest.95
In the most extreme situations, when a minority is excluded from the national community and
denied access to citizenship, social tensions can raise up to internal conflict. Where the
stateless face severe violations of their fundamental rights, they have sometimes no other
choice but to flee, and their displacement becomes a concern for the receiving country, as
well as for the international community.96 Considering the potential statelessness has for
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creating instability and negative social repercussions, everyone within a society has an
interest in ensuring human security and citizenship for all.

1.3. The difficulty of mapping and quantifying statelessness
UNHCR advises in its Guidance Document on Measuring Stateless Populations97, that the
mapping of stateless persons in any country is complicated due to a number of reasons,
notably because the concept is often unfamiliar. It is first and foremost up to the state parties
to the 1954 and 1961 Conventions to identify stateless persons in order to implement their
international obligations. In the following step, UNHCR gathers statistics and data and tries to
quantify statelessness in the most accurate way possible. However, figures for different
countries are compiled from different data sets that use different methodologies, not all of
which deliver the same level of reliability or produce comparable data.
As mentioned supra, UNHCR can gather reliable data on the number of stateless persons for
only half the countries. 98 Due to gaps in the collection of data, statistical reporting by
UNHCR, which uses governmental as well as other sources, currently covers only some 3.5
million stateless persons, when UNHCR estimates it should exceed 10 million. In addition, in
countries where data collection would be possible, not all stateless people are recorded,
precisely because they are legally invisible. For various reasons, many individuals who might
be stateless may intentionally avoid registration and statistical coverage. This, for instance, is
the case in situations where stateless persons live as irregular migrants in a country and risk
being detained or expelled if they are identified.
Furthermore, those who are both stateless and refugees are counted only as refugees and
remain beyond the reach of current statelessness statistics. Last but not least, it is not always
clear whether a person is stateless or at risk of statelessness. Many people are undocumented
as nationals for a variety of reasons, while they are entitled to citizenship. In those cases, it is
not always clear whether they are stateless or at risk of statelessness. That is why ISI
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concludes that the picture annually provided by UNHCR in its “Global Trends”99 on the state
of statelessness around the globe is far from being complete”.100

1.4. Interim conclusions
We have seen that the terms ‘stateless’ and ‘statelessness’ encompass numerous and complex
situations, which were not necessarily foreseen in 1954 by the Convention relating to the
Status of Stateless Persons. De jure stateless, de facto stateless, persons at risk of being
stateless, unregistered persons, undocumented persons, unrecognised citizens have in
common the fact that their citizenship is not effective and that they lack protection. Provoked
by multiple and various causes, these situations have for many drastic consequences,
preventing the concerned people from accessing citizenship and therefore from having the
right to have rights. That is why it is crucial to remedy to the statelessness phenomenon, in
whichever form it takes. Before focusing on the geographical framework of our research, one
first needs to study comprehensively the concept of statelessness in international law.
Statelessness seems to constitute a legal anomaly: as we have seen, it sometimes occurs when
an individual finds him/herself in between two countries, or as a result of political upheaval
followed by defective legislation, or as a form of discrimination. We have seen how the
definition and scope of statelessness are complex and debated. We will now examine the
international instruments that have been put into place to remedy dysfunctional or restrictive
nationality legislations generating statelessness.
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Chapter II. STATELESSNESS UNDER INTERNATIONAL LAW

The first attempts to contain and solve statelessness issues have been realized in between the
two world wars, and then within the United Nations forum.101 Then the upheavals of the end
of the Cold War and the disintegration of some communist states increased concerns about
statelessness, particularly on the European continent. 102 That is why international legal
instruments concerning statelessness have developed from the universal to the European level.
A specific emphasis will be put on the nature of these instruments, and whether they are
binding or non-binding. Beyond the texts and principles, we shall also consider the
mechanisms monitoring their implementation and the tools that may be used to enforce them
in concrete cases.

2.1. Statelessness in the universal legal framework
One finds universal legal provisions within United Nations specific instruments on
statelessness. The Convention on Stateless persons103 and the Convention on the Reduction of
Statelessness 104 were not the first international instruments to deal with the problem of
statelessness. One also finds provisions referring to statelessness in conventions, covenants or
treaties whose primary objects differ but remain linked by their nature as human rights
instruments. Some of them benefit from international supervisory mechanisms that may be
used to ensure the implementation of measures preventing or reducing statelessness.
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2.1.1. Specific UN instruments
Three periods can be historically distinguished during which the codification of the protection
of stateless people and the reduction of statelessness took place: in between the two world
wars, when the issue became significantly visible, after World War II when the recently
formed United Nations passed the first international treaties, and after the end of the Cold
War, when a new geopolitical order allowed international organisations to have a greater
impact.

2.1.1.1. Prior to 1954
Prior to the 1954 Convention relating to the Status of Stateless Persons, which officially put
the issue on the UN agenda, there were few international initiatives taken in the field of
statelessness. International relations were governed by the principle of state sovereignty, and
nationality was considered as an exclusive prerogative of the state. Yet, one should mention a
few cases linked to the issue of statelessness shortly after the First World War.

2.1.1.1.1. Nationality Decrees issued in Tunis and Morocco case
In 1923, the Permanent Court of International Justice (PCIJ) advisory opinion in the case
Nationality Decrees Issued in Tunis and Morocco was the first major international case on
nationality 105. On a dispute between France and Great Britain over domestic jurisdiction, the
PCIJ ruled that international law had a role in the regulation of citizenship, and that the states’
domaine réservé of acquisition and loss of nationality could be limited by international law or
treaties.
“The question whether a certain matter is or is not solely within the jurisdiction of a State is
an essentially relative question; it depends upon the development of international relations
(…) For the purpose of the present opinion, it is enough to observe that it may well happen
that, in a matter which, like that of nationality, is not, in principle, regulated by international
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law, the right of a State to use its discretion is nevertheless restricted by obligations which it
may have undertaken towards other States. In such a case, jurisdiction, which, in principle,
belongs solely to the State, is limited by rules of international law”.106
This constituted the first recognition of the existence of a restriction put on the state’s
absolute power on nationality.

2.1.1.1.2. The Convention on Certain Questions relating to the Conflict of Nationality Laws107
In 1930, the Hague Conference for the Codification of International Law convened by the
League of Nations adopted the Convention on Certain Questions relating to the Conflict of
Nationality Laws. It marked the first significant attempt by states to agree to international
rules to coordinate some aspects of nationality policy, in order to ensure that every individual
held a nationality 108. As Robert Sloan explains, efforts to codify the international regulation
of nationality have asserted that “the power of a state to confer its nationality is not
unlimited”.109 Thus, in its Article 1, the 1930 Hague Convention stipulates that “[i]t is for
each State to determine under its own law who are its nationals” but that a state’s recognition
of nationality under internal law “shall be recognized by other States in so far as it is
consistent with international conventions, international custom, and the principles of law
generally recognized with regard to nationality.” However, the 1930 Hague Convention had
little success and minor impact on the existence of statelessness.110
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2.1.1.1.3. The Universal Declaration of Human Rights
Signed in Paris on 10 December 1948, the UDHR was proclaimed by the UNGA states in its
Article 1 that “[a]ll human beings are born free and equal in dignity and rights”.
More than simply enumerating rights that all governments commit to respecting and
implementing, the declaration establishes minimum standards than every human being should
enjoy, because of the simple fact that they are human beings. That is what Blitz and Lynch
describe as the move from denationalisation of rights towards universalization: “The advent
of human rights law initiated an uncoupling of nationality and rights. Instead of citizenship
being the basis for the enjoyment of rights, the principles of human rights would maintain that
being human is ‘the right to have human rights’.”111
Moreover, Article 15 of the UDHR states:
“(1) Everyone has the right to a nationality.
(2) No one shall be arbitrarily deprived of his nationality nor denied the right to change his
nationality.”
The UNGA, in its resolution A/RES/50/152, also recognized the fundamental nature of the
prohibition of arbitrary deprivation of nationality.112
Therefore, access to nationality became an internationally guaranteed human right. Laura van
Waas interestingly notes: “The recognition of the right to a nationality as a human right also
reaffirms the enduring relevance of nationality: the human rights system can only maintain its
aspiration of universality with the guarantee that every human will also hold a nationality”.113
Yet, one can have some doubt about the real impact of this Article, which is neither precise
nor legally binding. If indeed the UDHR provided the basic philosophy for many legally
binding international instruments designed to protect the rights and freedoms that it
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proclaims, it is first and foremost a source of inspiration rather than direct self-implementing
rules.
To deal with statelessness issues, more specific legal instruments were necessary. In this
regard, the historical context played an important role. It is in response to the tragic forced
displacement of large populations consequent to World War II that the United Nations
Commission on Human Rights114 adopted a Resolution on Stateless persons.115 Then, in 1949,
the UN Secretary General produced a ‘Study of Statelessness’.116 The same year, the newly
created United Nations Economic and Social Council appointed in its resolution 248 B (IX)
an Ad Hoc committee, which was tasked with considering means of eliminating the problem
of statelessness, drafting a convention on the status of refugees and stateless persons, and
considering proposals for eliminating statelessness.117 The Ad Hoc Committee convened in
1950 and adopted a Draft Convention Relating to the Status of Refugees and a Protocol
Relating to the Status of Stateless Persons.118

2.1.1.1.4. The Convention relating to the Status of Refugees119
In the opinion of the Ad Hoc Committee members, a convention on the issue of refugees was
urgently required for humanitarian reasons. In contrast, the elimination of statelessness was
primarily a legal problem. Furthermore, for the members of the Committee, there were two
categories of stateless persons: those who were also refugees, and those who were not120.
It also appeared to them that the potential parties to the future Refugee Convention and to the
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document on stateless persons might be different states. In particular, some parties to the
statelessness agreement might not be parties to the Refugee Convention. This would create an
awkward situation because it would force non-parties to the Refugee Convention, which
accepted the Draft Protocol, to apply provisions that they had not adopted and might not have
wanted to. Furthermore, opting for a Convention and a Protocol would imply that refugees
and stateless were accorded similar rights.121
Finally, on 28 July 1951, the sole Convention relating to the Status of Refugees was adopted
in Geneva. Its Article 1 A, paragraph 2 deals separately with refugees with and refugees
without a nationality, and thus covers some categories of stateless refugees.122
In order to specifically guarantee the protection of the de jure stateless, they were finally
granted their own convention that was adopted in 1954.

2.1.1.2. Convention Relating to the Status of Stateless Persons
The Convention relating to the Status of Stateless Persons was adopted on 28 September 1954
and entered into force on 6 June 1960. Counting forty-two articles, this convention sets out
the protection framework for stateless persons. As previously seen123, the 1954 Convention
sets out the definition of “stateless person”.
However, the 1954 Convention’s definition of its beneficiaries may appear problematic in the
sense that it seems, contrarily to the 1951 Convention, to require a potential claimant to
establish a negative condition – that he or she is not considered a national by any State under
its law.
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Modelled on the 1951 Convention, the 1954 Convention is similar in content and structure.
In many instances the 1954 Convention took articles from the 1951 Convention, substituting
the words ‘stateless person’ for ‘refugee’.
The Convention provides important minimum standards of treatment. It notably requires that
stateless persons have the same rights as citizens with respect to freedom of religion and
education of their children.124
Yet, the 1954 Convention is less favourable than the 1951 one. In some respects, stateless
persons are not as well off as refugees. For example, there is no equivalent guarantee against
penalization for illegal entry, and no monitoring body like UNHCR to which to turn for
support in establishing their status or in making their claim for protection (a situation that
would be remedied to some extent under the 1961 Convention on the Reduction of
Statelessness) 125. Noticeably, Article 33 of the Refugee Convention on the principle of nonrefoulement is not reproduced in the 1954 Convention. Additionally, for a number of rights,
such as the right of association, the right to employment and to housing, while under the 1951
Convention refugees should be ‘favourably treated’, under the 1954 Convention stateless
people shall be treated ‘not less favourably’ than aliens in general.126
However, it marks a first move towards reducing statelessness with Article 32 on
naturalization:
“The Contracting States shall as far as possible facilitate the assimilation and naturalization of
stateless persons. They shall in particular make every effort to expedite naturalization
proceedings and to reduce as far as possible the charges and costs of such proceedings.”
Following the first urgent necessity to protect stateless people in the aftermath of the two
world wars, the logical next step was to strive to reduce statelessness. Yet, to respect the
124
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chronological context, before quoting the Convention on the Reduction of Statelessness, one
has to evoke the Convention on the Nationality of Married Women.

2.1.1.3. Convention on the Nationality of Married Women
The Convention on the Nationality of Married Women127 was concluded in light of conflicts
of nationality law derived from provisions concerning the loss or acquisition of nationality by
women as a result of marriage, divorce, or of the change of nationality by the husband during
marriage, and in order to give women equal rights as set out in Article 15 of the UDHR
previously mentioned.
Therefore, Article 1 of the Convention on the Nationality of Married Women requires that the
nationality of the wife should never be affected by her marriage, divorce or change of
nationality of her husband. Article 3 encourages privileged naturalization procedures for the
alien wife of a national.
Although this instrument reflected the will to protect and promote women's human rights, the
approach was fragmentary. Since the adoption of the comprehensive Convention on the
Elimination of All Forms of Discrimination Against Women 128, the Convention on the
Nationality of Married Women has tended to fall into disuse.129
The purposes of the 1954 Convention were to define who stateless persons are, regulate their
status and assure them a minimum standard of fundamental rights and freedoms. The
reduction and elimination of statelessness, however, were to require further international
cooperation and harmonisation of national laws. From its first session in 1949, the
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International Law Commission worked towards the 1961 Convention on the Reduction of
Statelessness.130

2.1.1.4. Convention on the Reduction of Statelessness
One finds on the ILC website a comprehensive summary of its work in the field of nationality
and statelessness.131
In 1949, the International Law Commission selected ‘nationality including statelessness’ as a
topic for codification. In 1950, the ILC was notified of ECOSOC’s resolution on the
nationality of married women132, in which the Council proposed that ILC undertake the
drafting of a convention embodying the principles recommended by the Commission on the
Status of Women. The following year, the Commission was notified of another ECOSOC
resolution urging the Commission to prepare at the earliest possible date a draft international
convention or conventions for the elimination of statelessness. 133 In 1952, the Special
Rapporteur submitted to the Commission a draft of a convention on nationality of married
persons. The Commission also discussed a working paper dealing with statelessness. At its
fifth session, in 1953, the ILC adopted two draft conventions, one on the elimination of future
statelessness and another on the reduction of future statelessness, which were then transmitted
to Governments for comment. Finally, in 1954 the Commission discussed the observations
made by Governments on the two draft conventions and redrafted some of the Articles in the
light of their comments. During the same session, the Commission adopted the final drafts of
both conventions and submitted them to the UN General Assembly. The draft conventions,
each consisting of eighteen Articles, aimed on the one hand at facilitating the acquisition of
the nationality of a country by birth within its borders and, on the other hand, at avoiding the
loss of a nationality except when another nationality was acquired. The convention on the
elimination of future statelessness would impose stricter obligations on the contracting parties
than the one that had the more modest aim of merely reducing statelessness. The Commission
stated in its report that it would be for the General Assembly to consider to which of the draft
conventions should be given preference.
130

Guy S. Goodwin-Gill, ‘Convention Relating To The Status Of Stateless Persons’, United Nations Audiovisual Library of International Law, p5, <http://legal.un.org/avl/pdf/ha/cssp/cssp_e.pdf> accessed 1st January
2016
131
See ILC website <http://legal.un.org/ilc/summaries/6_1.shtml> accessed 1st January 2016
132
ECOSOC Resolution 304 D (XI), 17 July 1950
133
ECOSOC resolution 319 B III (XI), 11 August 1950

59

In 1959, the United Nations Conference on the Elimination or Reduction of Future
Statelessness was convened by the United Nations Secretary-General, using as the basis for its
discussion the draft convention on the reduction of future statelessness prepared by the ILC.
The conference did not reach an agreement as to how to limit the freedom of states to deprive
citizens of their nationality in cases where such deprivation would render them stateless. The
second part of the Conference took place two years later, in 1961 and the Convention on the
Reduction of Statelessness was finally adopted.134
The philosophy of this convention is that, although states maintain the right to elaborate the
content of their nationality laws, they must legislate in compliance with international norms
relating to nationality, including the principle that statelessness should be avoided. In twentyone articles, the convention seeks to balance the rights of individuals with the interests of
states by setting out general rules for the prevention of statelessness, and simultaneously
allowing for some exceptions to those rules.135
Article 1 notably states that: “A Contracting State shall grant its nationality to a person born
in its territory who would otherwise be stateless (…)”
The rules with regard to the acquisition of nationality strike a balance between the obligations
to be undertaken by jus soli and jus sanguinis countries: persons who would otherwise be
stateless should acquire nationality through the subsidiary application of jus soli in jus
sanguinis countries and, where this would not lead to acquisition of nationality, by the
application of jus sanguinis by jus soli countries.136
Laura van Waas comments: “the Convention does not purport to prescribe a general policy of
nationality attribution, but deals only with situations in which statelessness threatens. The
substantive Articles of the 1961 Statelessness Convention attempt to tackle the prevention of
statelessness in three specific situations: the creation of statelessness at birth where a child
fails to acquire the nationality of any state; the creation of statelessness later in life where a
134
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person loses, renounces or is deprived of his nationality without gaining another; and the
creation of statelessness in the specific circumstance of state succession”. 137
In other words, the 1961 Convention’s primary provision was the obligation of a state to grant
its nationality to a person born in its territory who would otherwise be stateless. Aside from
this rare case of demonstrated statelessness at birth in the territory, there are no international
obligations to grant citizenship138. Besides, this eventuality concerns de jure statelessness
only. We will see infra how the fact that only de jure statelessness was apprehended had some
negative effects on forthcoming de facto statelessness cases.
Waas opportunely notes that the Convention on the Reduction of Statelessness was finalized
eleven years after the International Law Commission had started work on drafting the
document and that it took a further twelve years for the convention to attract the six
ratifications required for entry into force. According to her, this in itself gives an indication of
how sensitive the issue of nationality and state sovereignty is. 139 In 2015 the level of
accession to both 1954 and 1961 Conventions remains poor: respectively eighty and fifty-five
state parties.
Last but not least, the main shortcoming of these two conventions is probably the fact that
they do not include any international supervisory mechanism. However, other international
legal instruments endowed with supervisory mechanisms have come to play a role in
combating statelessness and enforcing the right to nationality.

2.1.2. Statelessness in other UN conventions, covenants and treaties
Before examining the UN treaties that contain provisions concerning statelessness, one has to
first present the tool of supervisory mechanism. Enshrined in legally binding human rights
instruments, supervisory mechanisms are also called ‘treaty bodies’.
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2.1.2.1. Human rights treaty bodies: a general presentation
As explained in the UNHCR Self-study Module on Statelessness, to ensure that the rights
contained in international human rights conventions are realized, committees have been
established to monitor the progress made by state parties in fulfilling their obligations. “Most
of the major universal human rights conventions have their own ‘treaty body’ that pronounces
on the interpretation of the treaty’s norms and monitors States’ compliance with their
commitments”.140
The various supervisory procedures established in human rights treaties can be divided into
four main groups: reporting procedures; inter-state complaint procedure; individual complaint
procedure and inquiries and other procedures. Currently, eight of the human rights treaty
bodies (CCPR, CERD, CAT, CEDAW, CRPD, CED, CESCR and CRC) may, under certain
conditions, receive and consider individual complaints or communications from
individuals.141
Thus, by ratifying these conventions state parties undertake to submit periodic reports
outlining the legislative, judicial, policy and other measures they have taken to ensure the
enjoyment of the rights contained in these instruments.142 Then, the committees answer the
respective states with observations and recommendations, which can be an important source
of information, as well as guidance regarding the interpretation of human rights standards.143
In addition, several of the human rights treaties allow for state parties to complain to the
relevant treaty body about alleged violations of the treaty by another State party. Lastly, upon
receipt of reliable information on serious, grave or systematic violations by a state party of the
conventions they monitor, the Committees may, on their own initiative, initiate inquiries. We
will see in more detail how each monitoring treaty body works for each convention. The next
chapters present the universal treaties that contain references to nationality and statelessness,
with the advantage that they also provide supervisory mechanisms.
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2.1.2.2. International Convention on the Elimination of All Forms of Racial
Discrimination
In its Article 5, the International Convention on the Elimination of Racial Discrimination144
stipulates that the prohibition of racial discrimination is applicable to the enjoyment of the
right to a nationality. Moreover, the Committee on the Elimination of Racial Discrimination
has also stated that “deprivation of citizenship on the basis of race, colour, descent, or national
or ethnic origin is a breach of States parties’ obligations to ensure non-discriminatory
enjoyment of the right to nationality”145.
Article 5 of ICERD speaks for itself:
“In compliance with the fundamental obligations laid down in Article 2 of this Convention,
States Parties undertake to prohibit and to eliminate racial discrimination in all its forms and
to guarantee the right of everyone, without distinction as to race, colour, or national or ethnic
origin, to equality before the law, notably in the enjoyment of the following rights:
(c) Political rights, in particular the right to participate in elections - to vote and to stand for
election - on the basis of universal and equal suffrage, to take part in the Government as well
as in the conduct of public affairs at any level and to have equal access to public service;
(d) Other civil rights, in particular: (...)
(iii) The right to nationality;”
As Waas underlines, while the general principle of non-discrimination has become customary
international law146, the prohibition of racial discrimination has even joined the rank of jus
cogens.147 This general prohibition forbids states from adopting nationality laws that would
discriminate against people on the basis of their race or ethnicity.148
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All states parties are obliged to submit biennial reports on how the ICERD rights are being
implemented to the Committee on the Elimination of Racial Discrimination (CERD), which
monitors the implementation of the convention. The committee examines each report and
addresses its concerns and recommendations to the state party in the form of “concluding
observations”.149
In addition to the reporting procedure, the convention establishes three other mechanisms
through which the committee performs its monitoring functions: the early-warning
procedure150, the examination of inter-state complaints and the examination of individual
complaints.151
In application of this procedure, the CERD, in its Concluding observations of the committee
on the report of Canada notably observed in 2007: “18. The Committee is concerned that
under the Immigration and Refugee Protection Act, non-citizens, including asylum-seekers,
may be remanded in custody when they are not able to produce a valid identity document, or
on suspicion of having provided a false identity. Despite assurances by the State party that
detention is used as a last resort and kept to the minimum length of time possible, the
Committee remains concerned that there is no maximum time limit for the period of custody,
and that detention on grounds of lack of a valid identity document may have an adverse effect
on stateless persons and asylum-seekers from countries in which particular conditions make it
difficult to obtain identity documents (art. 5 (a)).
(…)
23. The Committee is concerned that undocumented migrants and stateless persons,
particularly those whose application for refugee status is rejected but who cannot be removed
from Canada, are excluded from eligibility for social security and health care, as it requires
proof of residence in one of the provinces in the State party.152
Thus, the committee is concerned that in some regions stateless children and undocumented
migrant children are not allowed to enrol in school for instance. That is why the committee
149

See more at: <www.ohchr.org/EN/HRBodies/CERD/Pages/CERDIntro.aspx> accessed 1st January 2016
The CERD has established an early warning mechanism to draw the attention of the state parties to situations
where racial discrimination has reached alarming levels.
151
For States parties who have made the necessary declaration under article 14 of the Convention.
152
CERD concluding observations, Canada, 25 May 2007 <www.refworld.org/docid/465fe0082.html> accessed
1st January 2016
150

64

recommends that Canada sign the 1954 Stateless Convention and the International
Convention on the Protection of the Rights of All Migrant Workers and Members of Their
Families, as well as take legislative and policy measures to insure that stateless people and
undocumented migrants have access to social services. Finally, the committee recommends
Canada include statelessness in humanitarian considerations of its Immigration and Refugee
Protection Act.
Furthermore, in 2010, after having examined the report submitted by Uzbekistan:
“The Committee encourages the State party to amend its national legislation and remove
administrative barriers to the acquisition of Uzbek Citizenship by stateless persons including
the children of stateless persons in its territory in an effort to prevent statelessness, as well as
to consider ratifying the 1954 Convention relating to the Status of Stateless Persons and the
1961 Convention on the Reduction of Statelessness”.153
Moreover, the committee provided a General Recommendation No. 30 on Discrimination
Against Non-Citizens (2004) 154; and a General Recommendation No. 27: Discrimination
Against Roma (2000) where it notably recommends that state parties “ensure that legislation
regarding citizenship and naturalization does not discriminate against members of Roma
communities”.155

2.1.2.3. International Covenant on Civil and Political Rights
The International Covenant on Civil and Political Rights 156 (ICCPR), along with the
International Covenant on Economic, Social and Cultural Rights and the Universal
Declaration of Human Rights, constitute the International Bill of Human Rights. As
previously seen, the UDHR set general principles or standards of human rights, but it bears no
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force of law. In contrast, the two 1966 Covenants define specific rights and their limitations
and establish mechanisms to enforce their implementation.
Important extracts of the convention are:
Article 3
“The States Parties to the present Covenant undertake to ensure the equal right of men and
women to the enjoyment of all civil and political rights set forth in the present Covenant.”
Article 16
“Everyone shall have the right to recognition everywhere as a person before the law.”
Article 24
“1. Every child shall have, without any discrimination as to race, colour, sex, language,
religion, national or social origin, property or birth, the right to such measures of protection as
are required by his status as a minor, on the part of his family, society and the State.
2. Every child shall be registered immediately after birth and shall have a name.
3. Every child has the right to acquire a nationality.”
The Human Rights Committee is the body of independent experts that monitors
implementation of the ICCPR. All state parties submit regular reports to the committee on
how the rights are being implemented (initially one year after acceding to the covenant and
then whenever the committee requests -usually every four years). The committee examines
each report and addresses its concerns and recommendations to the state party in the form of
‘Concluding Observations’.
In addition to the reporting procedure, Article 41 of the covenant provides for the committee
to consider inter-state complaints. Furthermore, the First Optional Protocol to the Covenant
gives the committee competence to examine individual complaints with regard to alleged
violations of the covenant by state parties to the protocol.
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The committee also publishes its interpretation of the content of human rights provisions,
known as general comments on thematic issues or its methods of work.157 Indeed, the Human
Rights Committee provided some general comments relating to nationality and statelessness:
General Comment No. 31: Nature of the General Legal Obligation Imposed on States Parties
to the Covenant (2004) 158; General Comment No. 28: Equality of Rights Between Men and
Women (2000)159 ; General Comment No. 27: Freedom of Movement (1999)160 ; General
Comment No. 25: The Right to Participate in Public Affairs, Voting Rights and the Right of
Equal Access to Public Service (1996)161 ; General Comment No. 19: The Family (1990)162 ;
General Comment No. 17: The Rights of the Child (1989)163 ; General Comment No. 15: The
Position of Aliens Under the Covenant (1986)164.
In 2001, in a complaint by Mr. Hendrick Winata and Ms. So Lan Li against Australia, the
Human Rights Committee found that deportation constituted an impermissible violation of the
right to family unity contained in Article 17 of the ICCPR. The committee considered “that a
decision of the State party to deport two parents [formerly Indonesian nationals who had
become stateless] and to compel the family to choose whether a 13-year old child, who has
attained citizenship of the State party after living there 10 years, either remains alone in the
State party or accompanies his parents is to be considered "interference" with the family, at
least in circumstances where, as here, substantial changes to long-settled family life would
follow in either case “.165 This constitutes an example where a treaty monitoring body could
prevent conduct detrimental to the enjoyment of human rights linked with statelessness via a
different human rights instrument than the ones specifically addressing statelessness.
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2.1.2.4. International Covenant on Economic, Social and Cultural Rights
Complementary to the preceding, the principle of non-discrimination is also central in the
comprehension of the International Covenant on Economic, Social and Cultural Rights.166
There is no reference to statelessness within the text of the ICESCR, but merely a prohibition
of discrimination against non-nationals.
Article 2
(…)
“2. The States Parties to the present Covenant undertake to guarantee that the rights
enunciated in the present Covenant will be exercised without discrimination of any kind as to
race, colour, sex, language, religion, political or other opinion, national or social origin,
property, birth or other status.
3. Developing countries, with due regard to human rights and their national economy, may
determine to what extent they would guarantee the economic rights recognized in the present
Covenant to non-nationals.”
Yet, in reality and in practice, few states can demonstrate that they grant the same the
economic, social and cultural rights as nationals to aliens and stateless.
Established under ECOSOC Resolution 1985/17 of 28 May 1985, the Committee on
Economic, Social and Cultural Rights (CESCR) monitors the convention’s implementation.
Every five years, state parties must submit regular reports to the committee, who answers with
“Concluding Observations”. In addition to the reporting procedure, the Optional Protocol to
the International Covenant on Economic, Social and Cultural Rights, which entered into force
on 5th May 2013, provides the committee competence to receive and consider
communications from individuals claiming that their rights under the covenant have been
violated. The committee may also, under certain circumstances, undertake inquiries on grave
or systematic violations of any of the economic, social and cultural rights set forth in the
covenant, as well as consider inter-state complaints.167
166

International Covenant on Economic, Social and Cultural Rights, signed in New York on 16 December 1966,
entered into force on 3 January 1976, UN treaty series
<https://treaties.un.org/pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-3&chapter=4&lang=en>
accessed 1st January 2016
167
See more at: <www.ohchr.org/EN/HRBodies/CESCR/Pages/CESCRIntro.aspx> accessed 1st January 2016

68

Like the Human Rights Committee, the CESCR also publishes its interpretation of the
provisions of the Covenant, known as general comments. As far as statelessness is concerned,
its General Comment No. 20 on non-discrimination in economic, social and cultural rights
(2009) notably states that:
“[t]he ground of nationality should not bar access to Covenant rights (…) The Covenant rights
apply to everyone including non-nationals, such as refugees, asylum-seekers, stateless
persons, migrant workers, and victims of international trafficking, regardless of legal status
and documentation”.168
This opinion of the CESCR coupled with the entry into force of the Optional Protocol may
potentially open the door for future communications from stateless individuals claiming that
their rights under the Covenant have been violated.

2.1.2.5. Convention on the Elimination of All Forms of Discrimination Against Women
The following two articles of the convention speak for themselves:
Article 9
“1. States Parties shall grant women equal rights with men to acquire, change or retain their
nationality. They shall ensure in particular that neither marriage to an alien nor change of
nationality by the husband during marriage shall automatically change the nationality of the
wife, render her stateless or force upon her the nationality of the husband.
2. States Parties shall grant women equal rights with men with respect to the nationality of
their children.”
Article 16
“2. The betrothal and the marriage of a child shall have no legal effect, and all necessary
action, including legislation, shall be taken to specify a minimum age for marriage and to
make the registration of marriages in an official registry compulsory.”

168

CESCR General comment No. 20: Non-discrimination in economic, social and cultural rights, 2 July
2009, E/C.12/GC/20, <www.refworld.org/cgi-bin/texis/vtx/rwmain?docid=4a60961f2> accessed 1st January
2016

69

Additionally, state parties to the Convention on the Elimination of All Forms of
Discrimination Against Women (CEDAW) are obliged to submit regular reports on how they
implement the rights they pledged to respect to the Committee on the Elimination of
Discrimination against Women. During its sessions the CEDAW Committee considers each
report and addresses its concerns and recommendations to the submitting State party in the
form of concluding observations. The CEDAW Committee may consider individual
communications alleging violations of the Convention by state parties to the Optional
Protocol. The committee can also initiate inquiries into situations of grave or systematic
violations of women’s rights. Yet again, these procedures are optional and are only available
where the state concerned has accepted them.
The CEDAW Committee also formulates general recommendations and suggestions that
concern articles or themes in the conventions.169 Notably, the committee provided the General
Recommendation No. 21 on Equality in Marriage and Family Relations (1994), where it
comments on Article 9 of the CEDAW as follows:
“Nationality is critical to full participation in society. In general, States confer nationality on
those who are born in that country. Nationality can also be acquired by reason of settlement or
granted for humanitarian reasons such as statelessness. Without status as nationals or citizens,
women are deprived of the right to vote or to stand for public office and may be denied access
to public benefits and a choice of residence. Nationality should be capable of change by an
adult woman and should not be arbitrarily removed because of marriage or dissolution of
marriage or because her husband or father changes his nationality”.170
Furthermore, the committee provided in 2014 a General Recommendation No. 32 on the
gender-related dimensions of refugee status, asylum, nationality and statelessness of women
where it insists on the interrelations in between CEDAW and refugee/stateless law.
“9. The Convention is part of a comprehensive international human rights legal framework
that operates simultaneously with international refugee law and the laws relating to the status
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of stateless persons and the reduction of statelessness. There is an important overlapping
interrelationship between international human rights law, including the Convention, the 1951
Convention relating to the Status of Refugees and the 1967 Protocol thereto, and the 1954
Convention relating to the Status of Stateless Persons and the 1961 Convention on the
Reduction of Statelessness. The shared objective of the two protection regimes should ensure
the complementary and cumulative protection of refugees, asylum seekers and stateless
persons”.171

2.1.2.6. Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment
Within the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment 172 , what is of interest for the issue of statelessness is the prohibition of
refoulement in case the person concerned risks torture or other cruel inhuman or degrading
treatment or punishment in the state he/has been expelled to. We have seen supra173 that while
the 1951 Refugee Convention guarantees the principle of non-refoulement, it is not the case
for the 1954 Stateless Convention. The relevant provision of the Torture Convention
establishes that:
Article 3
“1. No State Party shall expel, return ("refouler") or extradite a person to another State where
there are substantial grounds for believing that he would be in danger of being subjected to
torture.
2. For the purpose of determining whether there are such grounds, the competent authorities
shall take into account all relevant considerations including, where applicable, the existence in
the State concerned of a consistent pattern of gross, flagrant or mass violations of human
rights.”
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From this Article, we can deduce that a stateless person may evoke his/her right to be
protected from refoulement if he/she manages to prove that he/she would risk a ‘consistent
pattern of gross, flagrant or mass violations of human rights’ in the states he/she is threatened
of being sent to. However, in reality states cannot expel persons towards countries they are
not nationals of.
The Committee Against Torture (CAT) monitors the implementation of the convention by its
state parties, who must report to it every four years. The independent experts of the committee
examine each report and address their concerns and recommendations. In addition to the
reporting procedure, the Convention establishes three other mechanisms through which the
committee performs its monitoring functions: the committee can consider individual
complaints174, undertake inquiries, and consider inter-state complaints. The Committee also
publishes its interpretations of the content of the provisions of the convention, known as
general comments on thematic issues.175
In 2012, when examining the combined fourth and fifth periodic reports of the Czech
Republic, the CAT paid particular attention to the potential risks of ill-treatment incurred by
vulnerable populations, and in particular stateless persons. It notably adopted the following
concluding observations:
“The Committee recommends that the State party introduce the definition of statelessness in
its legislation, establish procedures and mechanisms for the determination of the status of
statelessness and create a central database on stateless persons in its territory. In order to
avoid discrimination among different categories of stateless persons, the State party should
review the provisions in the draft Citizenship Act relating to acquisition of nationality by
children who would otherwise be stateless or who are born out of wedlock to foreign stateless
mothers. In addition, the Committee recommends that stateless persons be provided with
identification documents.”176
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2.1.2.7. Convention on the Rights of the Child
The Convention on the Rights of the Child (CRC) was adopted and opened for signature,
ratification and accession by General Assembly Resolution 44/25 of 20 November 1989.177 It
entered into force on 2 September 1990. With 196 States parties to date, it is the most rapidly
and widely ratified international human rights treaty in history.
References to nationality and statelessness can be found in Articles 2, 9, 10, 22 and 30, but
the most important ones are the following:
Article 7
“1. The child shall be registered immediately after birth and shall have the right from birth to
a name, the right to acquire a nationality and. as far as possible, the right to know and be
cared for by his or her parents.
2. States Parties shall ensure the implementation of these rights in accordance with their
national law and their obligations under the relevant international instruments in this field, in
particular where the child would otherwise be stateless.”
Article 8
“1. States Parties undertake to respect the right of the child to preserve his or her identity,
including nationality, name and family relations as recognized by law without unlawful
interference.
2. Where a child is illegally deprived of some or all of the elements of his or her identity,
States Parties shall provide appropriate assistance and protection, with a view to speedily reestablishing his or her identity.”
Thus, the Convention on the Rights of the Child provides in its Article 7 that every child has
the right to acquire a nationality and that states must ensure the implementation of this right
“in particular where the child would otherwise be stateless”. It is important to emphasise that
the fulfilment of this right does not require states to grant nationality to every child born on
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their territory, regardless of their circumstances. Rather, it is about ensuring that every child
has a right to acquire a nationality and is not stateless from birth. A key tool in achieving this
is to introduce some jus soli elements in each state’s nationality law for cases where the child
would otherwise be stateless. Besides, Article 7 is not only directed at the state on whose
territory a child is born, but also to the state of nationality of the parents.
Apart from the right to a nationality, the CRC also contains general principles that are crucial
for the protection of children, such as the principle of non-discrimination (Article 2). Indeed,
discrimination on the basis of the status of the child or the child’s parents is not allowed.
Another very important principle is that of ‘the best interests of the child’ (Article 3).
Whenever any decision or action is made which involves a child, the primary consideration
must always be what is in his/her best interests.178
Independent experts of the Committee on the Rights of the Child (CRC) monitor the
implementation of the convention and of its two optional protocols by examining state reports
and addressing “concluding observations”. Furthermore, in 2014, a third optional protocol on
a communication procedure entered into force, which allows individual children to submit
complaints regarding specific violations of their rights under the convention and its first two
optional protocols. The committee can also carry out inquiries into allegations of grave or
systematic violations of the same rights.179
Lastly, the committee publishes its interpretation of the content of human rights provisions,
known as general comments, and holds days of discussion on specific issues on a biennial
basis. On the topic of statelessness, it has notably produced General Comment No. 11 on
indigenous children and their rights under the Convention (2009)180 where it comments:
“41. States parties are obliged to ensure that all children are registered immediately after birth
and that they acquire a nationality. Birth registration should be free and universally
accessible. The Committee is concerned that indigenous children, to a greater extent than nonindigenous children, remain without birth registration and at a higher risk of being stateless;”
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Also relevant is General Comment No. 9 on the rights of children with disabilities (2006)181:
“35. Children with disabilities are disproportionately vulnerable to non-registration at birth.
Without birth registration they are not recognized by law and become invisible in government
statistics. Non-registration has profound consequences for the enjoyment of their human
rights, including the lack of citizenship and access to social and health services and to
education. Children with disabilities who are not registered at birth are at greater risk of
neglect, institutionalization, and even death.”
Birth registration is again addressed in General Comment No. 7 on implementing child rights
in early childhood (2005)182:
“25. The Committee notes that provision for registration of all children at birth is still a major
challenge for many countries and regions. This can impact negatively on a child’s sense of
personal identity and children may be denied entitlements to basic health, education and
social welfare.”

2.1.2.8. Other treaties and legal instruments
The following conventions contain references to nationality and statelessness that, although
brief and limited, deserve to be mentioned, since they also constitute hard law.
2.1.2.8.1. International Convention on the Protection of the Rights of All Migrant Workers
and Members of their Families
With the globalization phenomenon and the constant growing international migration which
nowadays constitutes about 3% of the world population, the need for a specific set of
protections for migrant workers was codified into the International Convention on the
Protection of the Rights of All Migrant Workers and Members of their Families.183
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Article 29
“Each child of a migrant worker shall have the right to a name, to registration of birth and to a
nationality.”
This article is important, since many families whose members are in a situation or at risk of
statelessness are also in situation of migration, whether for work related reasons or not.
The Committee on the Protection of the Rights of All Migrant Workers and Members of their
Families (CMW) is the body of independent experts that monitors implementation of the
convention, examines states’ reports and formulates ‘concluding observations’.
Article 77 of the convention set up an individual complaint mechanism, which has not yet
entered into force.
The committee also organizes days of general discussion and can publish statements on
themes related to its work and interpretations of the content of the provisions in the
convention (general comments).184

2.1.2.8.2. Convention on the Rights of Persons with Disabilities
Like the majority of human rights international treaties, the Convention on the Rights of
Persons with Disabilities 185 (CRPD) contains provisions relative to the prevention of
statelessness and the right to a nationality.
Article 18
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“1. States Parties shall recognize the rights of persons with disabilities to liberty of movement,
to freedom to choose their residence and to a nationality, on an equal basis with others,
including by ensuring that persons with disabilities:
(a) Have the right to acquire and change a nationality and are not deprived of their nationality
arbitrarily or on the basis of disability;
(b) Are not deprived, on the basis of disability, of their ability to obtain, possess and utilize
documentation of their nationality or other documentation of identification, or to utilize
relevant processes such as immigration proceedings, that may be needed to facilitate exercise
of the right to liberty of movement;
(c) Are free to leave any country, including their own;
(d) Are not deprived, arbitrarily or on the basis of disability, of the right to enter their own
country.
2. Children with disabilities shall be registered immediately after birth and shall have the right
from birth to a name, the right to acquire a nationality and, as far as possible, the right to
know and be cared for by their parents.”
The Committee on the Rights of Persons with Disabilities monitors the convention
implementation by examining states’ reports. In addition, the 2006 Optional Protocol entitles
the committee to receive individual complaints and undertake inquiries in case of grave and
systematic violations of the convention.186

2.1.2.8.3. Convention for the Protection of All Persons from Enforced Disappearance
Provisions of the Convention for the Protection of All Persons from Enforced
Disappearance187 are important for the prevention of statelessness, since they require states to
take all measures to avoid that children are deprived of identity and nationality.
Article 25

186

See more at <www.ohchr.org/EN/HRBodies/CRPD/Pages/QuestionsAnswers.aspx> accessed 1st January
2016
187
Convention for the Protection of All Persons from Enforced Disappearance, signed in New York on 20
December 2006, entered into force on 23 December 2010, UN treaty series
<https://treaties.un.org/pages/viewdetails.aspx?src=treaty&mtdsg_no=iv-16&chapter=4&lang=en> accessed 1st
January 2016

77

“4. Given the need to protect the best interests of the children referred to in paragraph 1 ( a )
of this Article and their right to preserve, or to have re-established, their identity, including
their nationality, name and family relations as recognized by law, States Parties which
recognize a system of adoption or other form of placement of children shall have legal
procedures in place to review the adoption or placement procedure, and, where appropriate, to
annul any adoption or placement of children that originated in an enforced disappearance.”
In addition to the examination of and response to states reports, the Committee on Enforced
Disappearances (CED) may consider individual communications alleging violations of the
convention by state parties who have made the necessary declaration under Article 31 of the
convention. In addition to the reporting procedure, Article 32 of the Convention provides for
the committee to consider inter-state complaints.188

2.1.2.8.4. Further UN legal instruments
Although of less direct effects, other UN legal instruments mention nationality issues, with
the same objective of avoiding statelessness.
One can briefly mention the Convention on Consent to Marriage, Minimum Age for Marriage
and Registration of Marriage189, which notably aims at ensuring the registration of marriages
in civil registries.
The Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and
Children190 provides that:
Article 8
“Repatriation of victims of trafficking in persons
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(…)
4. In order to facilitate the return of a victim of trafficking in persons who is without proper
documentation, the State Party of which that person is a national or in which he or she had the
right of permanent residence at the time of entry into the territory of the receiving State Party
shall agree to issue, at the request of the receiving State Party, such travel documents or other
authorization as may be necessary to enable the person to travel to and re-enter its territory.”
The Protocol Against the Smuggling of Migrants by Land, Sea and Air191 provides that:
Article 18 Return of smuggled migrants
“4. In order to facilitate the return of a person who has been the object of conduct set forth in
Article 6 of this Protocol and is without proper documentation, the State Party of which that
person is a national or in which he or she has the right of permanent residence shall agree to
issue, at the request of the receiving State Party, such travel documents or other authorization
as may be necessary to enable the person to travel to and re- enter its territory.”
These instruments have the merit of improving further the existing human rights standards.
Nevertheless, there are neither mechanisms to supervise their implementation by state parties
nor possibilities to complain in case of infringement.
Looking at international instruments to protect stateless people and to reduce statelessness,
one must admit that they are not very strong. On the one hand, the two universal instruments
specific to statelessness issues (the 1954 and 1961 Conventions) have been ratified by less
than half of the United Nations member states, and do not benefit from supervisory
mechanisms. On the other hand, the few specific provisions on statelessness contained in the
other international human rights treaties are rarely transposed in actual facts in national
legislations and sub-law, despite UNHCR global appeals, action plans, guidelines, etc.
After having examined statelessness in binding legal instruments, we will now consider soft
law developments concerning statelessness.
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2.1.3. Soft law concerning statelessness
We have seen previously how treaty-based supervisory mechanisms work, enshrined in
legally binding human rights instruments or conventions. There are also non-treaty based
mechanisms, often referred to as ‘charter-based’ mechanisms, which include the Special
Procedures of the Human Rights Council and the Human Rights Council Complaint
Procedure.192 We will look at the Human Rights Council’s soft law concerning statelessness,
as well as that from another UN organ: the UNHCR Executive Committee.

2.1.3.1. The Human Rights Council
In 2006 the Human Rights Council193 replaced the former United Nations Commission on
Human Rights. It is an intergovernmental body made up of forty-seven UN Member States
elected by the UNGA. The council works closely with the OHCHR on strengthening the
promotion and protection of human rights around the world, addressing situations of human
rights violations and making recommendations on them. Notably, it can engage the UN
‘special procedures’. These special procedures can take two forms: according to thematic
mandate, i.e., focusing on major phenomena of human rights abuses worldwide; or according
to country mandate, i.e., reporting on human rights situations in a specific territory.194
The Human Rights Council has addressed the enjoyment of the right to a nationality and the
avoidance of statelessness in several resolutions on ‘Human rights and arbitrary deprivation of
nationality’. In its Resolution 7/10 (2008) it “calls upon all States to refrain from taking
discriminatory measures and from enacting or maintaining legislation that would arbitrarily
deprive persons of their nationality on grounds of race, colour, gender, religion, political
opinion or national or ethnic origin, especially if such measures and legislation render a
person stateless” and “urges all States to adopt and implement nationality legislation with a
view to avoiding statelessness, consistent with fundamental principles of international law, in
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particular by preventing arbitrary deprivation of nationality and statelessness as a result of
State succession”.195
In its Resolution 10/13 (2009) the Human Rights Council:
“8. Recognizes the special needs of children for protection against arbitrary deprivation of
nationality;
9. Calls upon States to ensure access of persons arbitrarily deprived of their nationality to
effective remedies, including, but not limited to, restoration of nationality;
10. Urges relevant United Nations human rights mechanisms and the appropriate treaty bodies
and encourages the Office of the United Nations High Commissioner for Refugees to
continue to collect information on the issue of human rights and arbitrary deprivation of
nationality from all relevant sources and to take account of such information, together with
any recommendations thereon, in their reports and activities conducted within their respective
mandates (…)196”
In its Resolution 13/2 (2010) it significantly “calls upon States to ensure that all children are
registered at birth, and notes the importance of standardized and effective procedures for civil
registration and identity documentation in order to help prevent arbitrary deprivation of
nationality and statelessness” and also “calls upon States to observe minimum procedural
standards in order to ensure that decisions concerning the acquisition, deprivation or change
of nationality do not contain any element of arbitrariness and are subject to review, in
conformity with their international human rights obligations”.197
In its Resolution 20/4 on the Right to a Nationality: Women and Children (2012), the Human
Rights Council:
“6. Urges States to reform nationality laws that discriminate against women by granting equal
rights to men and women to confer nationality to their children and regarding the acquisition,
change or retention of their nationality;
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7. Also urges States to grant nationality to foundlings found in their territory in the absence of
proof that the foundling is not a national of the State where found;
8. Calls upon States to ensure free birth registration, including free or low-fee late birth
registration, for every child, and underscores the importance of effective birth registration and
provision of documentary proof of birth irrespective of his or her immigration status and that
of his or her parents or family members, which can contribute to reducing statelessness, as
well as reducing vulnerability to trafficking in persons and other abuses and violations of their
human rights (…)198”
In its Resolution 20/5 (2012) it particularly “expresses its concern that persons arbitrarily
deprived of nationality may be affected by poverty, social exclusion and limited legal
capacity, which have an adverse impact on their enjoyment of relevant civil, political,
economic, social and cultural rights, in particular in the areas of education, housing,
employment, health and social security”.199
Lastly, in its Resolution 26/14 (2014) it interestingly “calls upon States to consider whether
loss or deprivation of nationality is proportionate to the interest to be protected by the loss or
deprivation, including in the light of the severe impact of statelessness, and to consider
alternative measures that could be adopted”, “urges States to refrain from automatically
extending the loss or deprivation of nationality to a person’s dependents” and “encourages
States to grant their nationality to persons who had habitual residence in their territory before
it was affected by the succession of States, especially if those persons would otherwise
become stateless”.200
The Human Rights Council has also produced numerous reports on human rights and
arbitrary deprivation of nationality 201 , as well as on discrimination against women on
nationality-related matters202, including the impact on children. 203
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Furthermore the Human Rights Council developed two more tools: the complaint procedure
and the special procedures.
Instituted by a Human Rights Council Resolution in 2007 204, the Complaint Procedure
addresses communications submitted by individuals, groups, or non-governmental
organizations that claim to be victims of human rights violations or that have direct, reliable
knowledge of such violations. It is confidential, with a view to enhancing cooperation with
the state concerned.205
The Special Procedures of the Human Rights Council are independent human rights experts
with mandates to report and advise on human rights from a thematic or country-specific
perspective. Among the thematic special procedures, one finds the Independent Expert on
minority issues206, whose mandate is to identify best practices and opportunities for technical
cooperation by OHCHR, to engage in consultation and dialogue with governments regarding
minority issues in their countries, and to take into account the views of non-governmental
organizations (NGOs). Other independent experts whose work is relevant to statelessness
issues include the Special Rapporteur on the Human Rights of Migrants207, the Special
Rapporteur on the Human Rights of Internally Displaced Persons 208 , and the Special
Rapporteur on Contemporary Forms of Racism, Racial Discrimination, Xenophobia and
Related Intolerance.209
Thus, the Human Right Council has produced considerable work on statelessness and on
issues linked to statelessness. Another important source of soft law relative to statelessness is
the work of UNHCR, since it is the UN agency in charge of protecting stateless people. The
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documents produced by its Executive Committee are particularly authoritative/ instructive/
helpful.

2.1.3.2. The UNHCR Executive Committee
Established by the UN's Economic and Social Council in its Resolution E/RES/672 (XXV)210,
the Executive Committee of the High Commissioner’s Programme (ExCom) meets in Geneva
annually to review and approve the agency's programmes and budget, advise on international
protection and discuss a wide range of other issues with UNHCR and its intergovernmental
and non-governmental partners. ExCom's Standing Committee meets several times each year
to carry on the body's work between plenary sessions.211
The ExCom has provided further guidance through conclusions, such as Conclusion No. 78
on Prevention and Reduction of Statelessness and the Protection of Stateless Persons.212
Importantly, in its Conclusion No. 106 on Identification, Prevention and Reduction of
Statelessness and Protection of Stateless Persons213, the ExCom brought clarity regarding
identification, prevention, reduction of statelessness and protection of stateless people,
encouraging UNHCR and states to take concrete actions and adopt effective policies. It
notably:
“(h) Calls on States to facilitate birth registration and issuance of birth or other appropriate
certificates as a means to providing an identity to children (…)
(i) Encourages States to consider examining their nationality laws and other relevant
legislation with a view to adopting and implementing safeguards, (…) to prevent the
occurrence of statelessness which results from arbitrary denial or deprivation of nationality
(…)
(j) Notes that statelessness may arise as a result of restrictions applied to parents in passing on
nationality to their children; denial of a woman's ability to pass on nationality; renunciation
without having secured another nationality; automatic loss of citizenship from prolonged
210
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residence abroad; deprivation of nationality owing to failure to perform military or alternative
civil service; loss of nationality due to a person's marriage to an alien or due to a change in
nationality of a spouse during marriage; and deprivation of nationality resulting from
discriminatory practices; and requests UNHCR to continue to provide technical advice in this
regard (…)
(l) Encourages States to seek appropriate solutions for persons who have no genuine travel or
other identity documents, including migrants and those who have been smuggled or trafficked
(…)”
These conclusions aim at regularly reminding states, whether they be parties or non-parties to
the 1954 and 1961 Conventions, what they should consider their duties, and providing
concrete advice to take action. Interestingly, one of the most recent ExCom conclusions dealt
with civil registration 214 , insisting that “the lack of civil registration and related
documentation makes persons vulnerable to statelessness and associated protection risks, and
that birth registration is often essential to the reduction and prevention of statelessness”.215
Additionally, in order to ensure the best implementation of the 1954 and 1961 Conventions,
the UNHCR regularly produces guidelines, such as ‘Guidelines on Statelessness No. 1: The
definition of "Stateless Person" in Article 1(1) of the 1954 relating to the Status of Stateless
Persons’216, ‘Guidelines on Statelessness No. 2: Procedures for Determining whether an
Individual is a Stateless’217, ‘Guidelines on Statelessness No. 3: The Status of Stateless
Persons at the National Level’218, ‘Guidelines on Statelessness No. 4: Ensuring Every Child's
Right to Acquire a Nationality through Articles 1-4 of the 1961 Convention on the Reduction
of Statelessness’219. Resulting from experts’ consultation and field practice, these guidelines
are intended to provide interpretive legal guidance for governments, NGOs, legal
practitioners, decision-makers and the judiciary, as well as for UNHCR staff and other UN
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agencies involved in addressing statelessness. Lastly, UNHCR has published, among many
other resources freely available online, two comprehensive handbooks: ‘Nationality and
Statelessness: A Handbook for Parliamentarians’ in 2005 220; and 'Handbook on Protection of
Stateless Persons in 2014.221

As we have seen, the right for each individual to acquire, change and retain a nationality is
recognised as a fundamental human right by numerous international legal instruments.
However, the two specific conventions primarily concerned with statelessness do not benefit
from international supervisory mechanisms such as monitoring treaty bodies. In fact, after
their adoptions in 1954 and 1961, statelessness issues remained under-estimated and attracted
little public interest, until the 1990s, when the dissolution of the Soviet Union,
Czechoslovakia and Yugoslavia led to a renewed attention. Taking into account the
geographical context of this thesis’ subject, one should also examine the European regional
law provisions regarding stateless persons and statelessness.

2.2. Statelessness in the European legal framework
As part of Europe, the Western Balkan countries can also be party to regional human rights
instruments. The various European international organisations have produced an important
volume of hard and soft law. Besides this, the jurisprudence of the different regional courts of
justice also came to sanction the implementation of the rules concerning statelessness and
right to a nationality. We will analyse the legal instruments set up successively by the Council
of Europe, the Organisation for Security and Cooperation in Europe and the European Union.

2.2.1. The Council of Europe legal instruments
In the aftermath of the end of the Cold War and the disintegration of the federal states of
Soviet Union, Czechoslovakia and Yugoslavia, the successor states adopted new nationality
laws that deprived entire portions of the population of citizenship. The people who became
220
221
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stateless overnight had in common their membership of national, ethnic, religious or linguistic
minorities. Given the fact that the European Convention for the Protection of Human Rights
and Fundamental Freedoms (ECHR)222 does not explicitly refer to the right to nationality or
protection from statelessness, new legal instruments had to be created. First, in 1997, the
Council of Europe adopted the European Convention on Nationality (ECN) with a specific
chapter on nationality in the context of state succession. Then, nine years later, the
Convention on the Avoidance of Statelessness in Relation to State Succession was concluded.

2.2.1.1. European Convention on Nationality
Signed in Strasbourg on 6 November 1997 and entering into force 1 March 2000, the
European Convention on Nationality223 embodies principles and rules applying to all aspects
of nationality. It requires states to commit to avoiding statelessness by facilitating acquisition
of a new nationality or recovery of a former one, and by banning the arbitrary withdrawal of
citizenship.224
Article 4 - Principles
“The rules on nationality of each State Party shall be based on the following principles:
a) everyone has the right to a nationality;
b) statelessness shall be avoided;
c) no one shall be arbitrarily deprived of his or her nationality;
d) neither marriage nor the dissolution of a marriage between a national of a State Party and
an alien, nor the change of nationality by one of the spouses during marriage, shall
automatically affect the nationality of the other spouse.”
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Article 6 - Acquisition of nationality
“1. Each State Party shall provide in its internal law for its nationality to be acquired ex lege
by the following persons:
a) children one of whose parents possesses, at the time of the birth of these children, the
nationality of that State Party, subject to any exceptions which may be provided for by its
internal law as regards children born abroad. With respect to children whose parenthood is
established by recognition, court order or similar procedures, each State Party may provide
that the child acquires its nationality following the procedure determined by its internal law;
b) foundlings found in its territory who would otherwise be stateless.
2. Each State Party shall provide in its internal law for its nationality to be acquired by
children born on its territory who do not acquire at birth another nationality.
(…)”
In a rather comprehensive manner, the ECN covers discrimination in nationality matters
(Article 5), acquisition of nationality (Article 6) and recovery of a former one (Article 9), an
exhaustive list of the grounds for its loss (Article 7), procedures governing applications for
nationality (Articles 10-13), the legal situation of persons being at risk of statelessness as a
result of state succession (Articles 18-20), multiple nationality (Articles 14-17), military
obligations (Articles 21 – 22) and co-operation between state parties (Articles 23 and 24).225
Article 6 (3) ECN obliges each state to provide for the possibility of naturalisation of persons
lawfully and habitually residing within its territory. Article 11 prescribes that the legal and
factual reasons for decisions relating to acquisition, retention, loss, recovery or certification
are to be included in the decision. Remarkably, Article 12 of the Convention guarantees that
decisions relating to acquisition, retention, loss, recovery or certification are open to
administrative or judicial review. Article 13 therefore prescribes that the fee for acquisition,
retention, loss, recovery or certification must not be unreasonable.226
The ENS notes that if the ECN sets minimum standards for the protection of individual rights
225
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in the context of acquisition and loss of nationality, it is however less favourable than the
1961 UN Convention on the issue of otherwise stateless children born on one state’s territory.
Indeed, while both conventions allow an option of granting nationality to such children
through an application procedure, the ECN allows states to require in addition that the
children in question are residing lawfully on the territory of a state.227
According to Gerard-René de Groot: “[t]he main importance of the ECN is that obligations
and ideas that have emerged as a result of developments in both international and domestic
law have gradually been consolidated into a single text. Most provisions of the convention
were inspired by provisions of a considerable number of other international instruments.”
(…)
Besides, for the first time “an international treaty attempts to indicate which grounds for
acquisition and loss of nationality are acceptable”.228 Nevertheless, the main weakness of this
Convention is probably that it has only been ratified by twenty member states of the Council
of Europe, among which only two states abstained from expressing declarations or
reservations.229

2.2.1.2. Convention on the Avoidance of Statelessness in Relation to State Succession
Signed on 19 May 2006 in Strasbourg, and entering into force on 1st May 2009, the
Convention on the Avoidance of Statelessness in Relation to State Succession230 aimed at
building upon the 1997 European Convention on Nationality by developing more detailed
rules to be applied by states with a view to preventing, or at least reducing to the extent
possible, cases of statelessness arising from state succession.
Another source of inspiration was the International Law Commission’s recent work in the
field of statelessness. Indeed, in 1999, on a request from the UNGA and considering the
227
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specific context at the time, the ILC prepared twenty-six ‘Draft Articles on Nationality of
Natural Persons in Relation to the Succession of States’.231 The draft articles establish a
presumption in favour of nationality on the basis of habitual residence. They also provide that
states shall not deny persons “the right to retain or acquire a nationality or the right of option
upon the succession of States by discriminating on any ground”.232
The Council of Europe Convention on the Avoidance of Statelessness in relation to State
Succession notably addresses such issues as the responsibilities of the successor and
predecessor states, the rules of proof, the avoidance of statelessness at birth, and the easing of
acquisition of nationality by stateless persons.233 The convention sets out the parameters of
domestic laws on citizenship in the context of state succession and evaluates the eligibility of
any particular person for citizenship in a new state, mentioning four central criteria: (a) the
genuine and effective link of the person concerned with the state; (b) the habitual residence of
the person concerned at the time of state succession; (c) the will of the person concerned; (d)
the territorial origin of the person concerned.234
Notably, Article 5 specifies the ‘Responsibility of the successor State’:
“1. A successor State shall grant its nationality to persons who, at the time of the State
succession, had the nationality of the predecessor State, and who have or would become
stateless as a result of the State succession if at that time:
a. they were habitually resident in the territory which has become territory of the successor
State, or
b. they were not habitually resident in any State concerned but had an appropriate
connection with the successor State.
2. For the purpose of paragraph 1, sub-paragraph b, an appropriate connection includes inter
alia:
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a. a legal bond to a territorial unit of a predecessor State which has become territory of the
successor State;
b. birth on the territory which has become territory of the successor State;
c. last habitual residence on the territory of the predecessor State which has become territory
of the successor State.”
Nonetheless, to date only eight states have signed this convention, among which only six
ratified it.

2.2.1.3. Other CoE legal provisions
Previously to the two above-mentioned conventions, the Council of Europe had adopted the
1967 European Convention on the Adoption of Children.235 Article 11 of this convention
deals with the impact of adoption on the nationality of the child. It does not only prescribe
facilitated acquisition by the child of the nationality of the adoptive parents, but also makes
any loss of nationality resulting from adoption “conditional upon possession or acquisition of
another nationality”. According to the explanatory report on the convention, this provision
was designed to ensure the avoidance of statelessness.236
Another CoE legal instrument linked with statelessness is the 1977 European Convention on
the Legal Status of Migrant Workers237. This convention sets out in detail the rights and
entitlements of migrant workers, and is part of the CoE legal framework on human rights
protection, including non-nationals rights on the territory of Council of Europe Member
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States. It covers similar ground to the European Social Charter238 (adopted in 1961 and
revised in 1996) although it is more specific in scope.
In addition to the adoption of conventions, the Council of Europe efforts to prevent
statelessness were relayed in CoE Committee of Ministers’ resolutions, recommendations and
decisions. One can notably mention the Recommendations of the Committee of Ministers to
Member States on the Avoidance and Reduction of Statelessness239, adopted in 1999, and the
Recommendation of the Committee of Ministers to Member States on the Nationality of
Children240, adopted in 2009.
In 2014, the Council of Europe Parliamentary Assembly Committee on Legal Affairs and
Human Rights produced a report reaffirming the importance of nationality matters.241
Yet, as writes Claude Cahn, the two above-mentioned conventions, both adopted after the
collapses of the Soviet Union, Czechoslovakia and Yugoslavia, have arrived too late to
prevent crises of statelessness in the successor states, while the other CoE legal instruments
remained of little effect. However, the recent jurisprudence of the European Court of Human
Rights has corrected harms imposed by arbitrary denial of citizenship in the context of state
succession.242

2.2.1.4. Jurisprudence of the European Court of Human Rights linked to nationality
As mentioned above, the European Convention of Human Rights does not contain a specific
provision regarding a right to nationality. However, the issue has been found by the European
238
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Court to be covered under other provisions of the convention, notably its Article 8, which
protects the right to private and family life.
In its recent judgment Kurić and others v. Slovenia, the European Court of Human Rights
(ECtHR) considered the issue of the so-called “erased people”, some of who became stateless
following the dissolution of the former Socialist Federal Republic of Yugoslavia and whose
records were removed from the civil registry, thus losing their right to residence.243 The
ECtHR found, amongst others, that the Slovenian authorities’ prolonged refusal to resolve the
applicants’ residence status constituted a violation of their right to private and family life
(Article 8 of the ECHR).244
Outside of the context of state succession, the ECtHR had the opportunity to condemn states
not respecting the rights to nationality or civil documentation in various cases. Thus, the
ECtHR ruled in 2003, in the case Smirnova v. Russia245, that the denial or seizure of personal
documents may result in a violation of the ECHR. In the case Timishev v. Russia246 (2005),
the Court identified ECHR violations for reasons in which there is a link between personal
documents issues and racial discrimination.247
On 11 October 2011, the European Court of Human Rights handed down a very important
judgment in the field of nationality law. In Genovese v. Malta248, the Court for the first time
clearly ruled that access to nationality falls under the scope of protection of the European
Convention of Human Rights as part of a person’s social identity, which in turn is part of that
person’s private life.249 In this case, the applicant, a British citizen, whose father is Maltese,
243
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was prevented from obtaining Maltese citizenship because he had been born out of wedlock.
The Court found that there had been no reasonable or objective grounds to justify such
difference of treatment of the applicant as a person born out of wedlock. Thus, it concluded
that he suffered from discrimination in the enjoyment of his right to private life (violation of
Article 14 in conjunction with Article 8 of the ECHR). This judgment opens the door to
possible further case law relating to the right to a nationality, prohibition of discrimination in
access to nationality, and safeguards against statelessness. With this case, the regulation of
citizenship has become a matter over which the European Court of Human Rights is able to
exercise jurisdiction. In 2014, the ECtHR confirmed that citizenship is an aspect of a person’s
social identity in Mennesson v. France250 and Labassee and Others v. France251.252 As we
will see infra part 2.2.3.3., the Court of Justice of the European Union adopted a similar
position in the Rottmann case.253
In the aftermath of the Genovese v. Malta case, one can wonder whether the ECHR obliges
European states to determine statelessness. The failure to identify a person as being stateless
is indeed likely to play a role in the ECtHR’s interpretations of the relevant provisions of the
convention, notably under Articles 3, 5, 8, 13 and 14.254
Yet, ultimately, the European Court of Human Rights has limited powers to directly challenge
the discriminatory denial of citizenship, and has had limited opportunities to use the powers it
may have in this area, at least until the entry into force of Protocol 12 on discrimination in
2005. In a number of judgments during the past decade, it has however found states in
violation of the ECHR in cases concerning ‘effective citizenship’ for Roma, involving for
example the arbitrary denial of education on racially discriminatory grounds (D.H. and Others
v. the Czech Republic255; Orsus and Others v. Croatia256; Sampani and Others v. Greece257);

250

Mennesson v. France, Application no. 65192/11, 26 September 2014 <http://hudoc.echr.coe.int/eng?i=001145389#{"itemid":["001-145389"]}> accessed 1st January 2016
251
Labassee and Others v. France, Application no. 65941/11, 26 September 2014
<http://hudoc.echr.coe.int/eng?i=001-145180#{"itemid":["001-145180"]}> accessed 1st January 2016
252
See ENS website at: <www.statelessness.eu/blog/jus-sanguinis-bias-europe-and-what-it-means-childhoodstatelessness> accessed 1st January 2016
253
Janko Rottmann v. Freistaat of Bayern, Case C-135/08 on 2 March 2010, available at:
<http://curia.europa.eu/juris/document/document.jsf?text=&docid=75336&pageIndex=0&doclang=en&mode=ls
t&dir=&occ=first&part=1&cid=225246> accessed 1st January 2016
254
Caia Vlieks, Strategic Litigation: An Obligation for Statelessness Determination under the European
Convention on Human Rights? , ENS Discussion Paper, September 2014, p27
255
D.H. and Others v. the Czech Republic, Application no. 57325/00, 13 Novembre 2007
<http://hudoc.echr.coe.int/eng?i=001-83256#{"itemid":["001-83256"]}> accessed 1st January 2016

94

rules barring Roma and others from high political office (Sejdić and Finci v. Bosnia and
Herzegovina258) and rigid practices of non-recognition of traditional practices (Muñoz Diaz v.
Spain259). Last, the ECtHR tackled the worst form of physical exclusion of Roma, the
expulsion from the country (Conka v. Belgium260).261

2.2.1.5. CoE Commissioner for Human Rights
The Commissioner for Human Rights is an independent and impartial non-judicial institution
established in 1999262 by the Council of Europe to promote the concept of human rights and
to ensure effective respect for and full enjoyment of these rights in the forty-seven Council of
Europe member states. 263 Among other activities, the Commissioner identifies possible
shortcomings in the law and practice concerning human rights, and facilitates the activities of
national ombudsperson institutions and other human rights structures. It also produces legal
information and advice through numerous working documents, such as reports, viewpoints,
issue papers, opinions, third party interventions in ECtHR judgements, publications264 and
recommendations.
The CoE Commissioner regularly highlights human rights violations resulting from
statelessness. During the conference organised by UNHCR and the European Network on
Statelessness in Strasbourg on 8 April 2014, the current Commissioner, Nils Muiznieks, gave
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a speech entitled ‘Stateless but not rightless: Improving the protection of stateless persons in
Europe’.265 In September 2014, invited to the Global Forum on Statelessness co-hosted by
UNHCR and Tilburg University in The Hague, Mr. Muiznieks gave another Keynote speech
in which he expressed his deep concern about “the root causes of states’ resistance to
addressing the problem of approximately 680,000 persons without a nationality in Europe”.266

2.2.1.6. The Venice Commission of the Council of Europe
The European Commission for Democracy through Law, better known as the Venice
Commission as it meets in Venice, provides legal advice to the CoE member states, helping
them to bring their legal and institutional structures into line with European standards in the
fields of democracy, human rights and the rule of law. It also played an important role in
conflict management after the end of the Cold War, and provided “emergency constitutional
aid” to states in transition.267 Thus, the Venice Commission has produced some legal material
dealing with statelessness issues, such as its Explanatory report on the declaration on the
consequences of state succession for the nationality of natural persons268, its Declaration on
the consequences of state succession for nationality269, or its Report on Non-Citizens and
Minority Rights (about the concurring application of different international regimes for noncitizens (‘aliens’, ‘refugees’ and ‘stateless’).270

2.2.2. The OSCE soft law
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The Organisation for Security and Cooperation in Europe is also involved in the prevention of
statelessness. It notably participates in joint programmes such as the ‘Sarajevo Process’ that
will be examined infra. It also includes discussion on statelessness in events such as, for
instance, the 2010 Review Conference in Warsaw, during the session on discrimination and
intolerance against migrants.271
More importantly, the OSCE body most concerned with issues of nationality and statelessness
is probably the High Commissioner on National Minorities (HCNM). The HCNM mandate
describes the institution as “an instrument of conflict prevention at the earliest possible stage.”
This involves containing and de-escalating tensions involving national minorities within the
OSCE area and alerting the Organization to risks by providing early warning and early action
where a situation has the potential to turn into a conflict.272
Therefore, the High Commissioner on National Minorities used its so-called ‘quiet
diplomacy’ in the 1990s to put international pressure on the Baltic countries confronted with
stateless people belonging to Russian minorities.273 As part of the OSCE production of soft
law, the HCNM regularly expresses recommendations and guidelines about issues affecting
national minorities, such as the Bolzano/Bozen Recommendations on National Minorities in
Inter-State Relations 274 in 2008, or the Ljubljana Guidelines on Integration of Diverse
Societies275 in 2012.

2.2.3. European Union Law
Although the subject of the present thesis does not geographically include the European
Union, it is relevant to the scope of the research. Firstly, as seen supra, the EU is already
engaged in negotiations over a future enlargement including Western Balkan countries.
Secondly, among the stateless Roma of former Yugoslav Republic origin, some migrated
and/or are still living in the territory of EU countries. Another issue that will be developed in
Chapter V is the situation of EU member states that had provided asylum to Roma fleeing the
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Yugoslav conflicts and decided - from 2009 onwards - to send them back to the new states
with which they had lost all ties. Nowadays, the implementation of minority rights and
protection of asylum seekers within the European Union countries is far from being
satisfactory, despite recent Court of Justice of the European Union (CJEU) jurisprudence
concerned with avoidance of statelessness.
It is important to observe here that all the member states of the EU are also members of the
Council of Europe and of OSCE. Therefore, the EU approach to statelessness includes the
legal instruments previously studied. In other words, one may hope with Gérard-René de
Groot that, in the perspective of harmonising the rules for acquisition and loss of nationality,
the EU will build upon the achievements of the Council of Europe and OSCE. 276

2.2.3.1. Minority rights and anti-discrimination law in the EU
Article 2 of the Treaty on European Union states:
“The Union is founded on the values of respect for human dignity, freedom, democracy,
equality, the rule of law and respect for human rights, including the rights of persons
belonging to minorities. These values are common to the Member States in a society in which
pluralism, non-discrimination, tolerance, justice, solidarity and equality between women and
men prevail. ”
Additionally, Article 21 of the Charter of Fundamental Rights of the EU explicitly prohibits
discrimination on the basis of membership of a national minority. However the EU
Commission has no general power as regards minorities, and EU countries retain general
powers to take decisions on that matter.277
EU countries have very different approaches to the concept of minority. Significantly, not all
EU Member states have ratified the CoE Framework Convention for the Protection of
National Minorities or the CoE Charter on Regional and Minority Languages. France, for
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example, does not even legally recognise the existence of minorities on French territory, and
consequently does not guarantee any minority rights.
Interestingly, neither the FCNM nor the UNGA Declaration on the Rights of Persons
Belonging to National or Ethnic, Religious and Linguistic Minorities278 contain a definition of
‘national minority’. There is no general agreement on what constitutes a national minority,
neither in the CoE nor in OSCE (despite the High Commissioner for National Minorities
institution). Although the phrase is not legally defined, a national minority generally describes
a group of people which is numerically smaller than the rest of population of the state, is not
in a dominant position, has a culture, language, religion or ethnicity distinct from that of the
majority, is willing to preserve its specificity, is recognized as having the status of minority
and has long-term presence on the territory.279
That is why, avoiding the controversial use of ‘minority’ vocabulary, EU legislation has
instead developed in the area of anti-discrimination, with the passing of directives such as the
Racial Equality Directive 2000/43/EC280 - implementing the principle of equal treatment
between persons irrespective of racial or ethnic origin in many areas of social life - or the
Employment Equality Directive 2000/78/EC281. Besides, the EU Charter of Fundamental
Rights prohibits discrimination on grounds of nationality in its Article 21.
On the specific theme of non-discrimination vis-à-vis Roma, one can find numerous studies
and reports, as well as European Council recommendations, such as the Recommendation on
effective Roma integration measures in the Member States adopted in December 2013282. In
April 2011, the European Commission presented the ‘EU framework for National Roma
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integration strategies up to 2020’.283 Yet, these provisions do not deal with the specific issues
of nationality and statelessness.

2.2.3.2. The Common European Asylum System (CEAS) approach to statelessness
Since 1999, the EU has been working to create a Common European Asylum System, aiming
to harmonise its protection statuses.284 The Council Directive 2004/83/EC ‘on minimum
standards for the qualification and status of third country nationals or stateless persons as
refugees or as persons who otherwise need international protection and the content of the
protection granted’ was adopted on 29th April 2004.285 The purpose of the Directive was to
establish minimum standards for the qualification of third country nationals and stateless
persons as refugees or beneficiaries of subsidiary protection within EU Member States, and
also the minimum levels of rights and benefits attached to the protection granted. In other
words, it aimed at harmonizing eligibility criteria and the content of protection at the EU
level.
A ‘new Qualification Directive’ or Directive 2011/95/EU on standards for the qualification of
third-country nationals or stateless persons as beneficiaries of international protection, for a
uniform status for refugees or for persons eligible for subsidiary protection, and for the
content of the protection granted (recast) was adopted on 13 December 2011.286
Therefore, under the umbrella of the common asylum legislation, stateless persons having a
well-founded fear of being persecuted can benefit from refugee status, while those running a
real risk of suffering serious harm can enjoy a subsidiary protection status in any member
state of the Union. Although imperfect, a supranational protection framework exists through
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this common asylum legislation. However, as Gabor Gyulia writes “the EU can still do a lot
in order to improve the protection of stateless persons in its member states. Notably, member
states could ameliorate the visibility of stateless persons in statistics and should elaborate
relevant common guidelines, while the EU institutions could promote the idea of creating a
national statelessness-specific protection mechanism, highlighting already existing model
practices”.287

2.2.3.3. Jurisprudence of the Court of Justice of the European Union linked to statelessness
Issues of nationality and statelessness have also been brought in front of the CJUE in
Luxembourg, in the form of preliminary questions as well as judgements.
In the Ruiz Zambrano case288, the debate was whether a non-European mother of a child born
out of wedlock is entitled to a right to temporary residence in the EU if she claims that the
father is a European citizen. Indeed, several Member States have specific rules on the
acquisition of nationality after paternity has been recognized or judicially established. In that
case, the CJEU condemned Belgium for having prevented a mother from having her child’s
EU citizenship determined by expelling them.289
The European Court of Justice issued another interesting judgment in the case Janko
Rottmann v. Freistaat of Bayern.290 The judgement confirms that a Member State of the
European Union may withdraw its nationality, granted by way of naturalisation, from a
citizen of the Union when that person has obtained it by deception, even if as a consequence
the person concerned loses his citizenship of the Union because he no longer possesses the
nationality of any Member State. In such a case, however, the withdrawal decision must
observe the principle of proportionality.
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The Rottmann case was the first case in which the CJEU clearly asserted the influence of
European Union law on states’ freedom to regulate nationality. More specifically in this case,
the Court affirmed the need to evaluate and balance the proportionality of a decision that
would leave the person stateless.
Yet, in this judgement, the Court avoided confronting the issue of statelessness directly,
limiting itself to asserting that Germany was not in contradiction with EU law when it
withdrew German citizenship from M. Rottmann. 291 Furthermore, in his Opinion, the
Advocate General raised the very interesting question of whether it was possible to deprive a
person of his/her nationality where such deprivation would entail the loss of EU Citizenship.
Thus, the advocate General was postulating some possibility of a European-level governance
of how member states might operate when determining who their nationals are.

2.3. Interim conclusions
In the Tunis and Morocco Nationality Decrees case, the PCIJ ruled that nationality falls
within internal law, although it may be limited by treaty obligations. The 1930 Hague
Convention was the first significant attempt by states to agree on international rules to
coordinate some aspects of nationality policy in order to avoid statelessness and dual
nationality. After World War II, the right to a nationality was recognized and developed in
UDHR, the 1961 Convention, the 1965 CERD, the 1966 ICCPR, the 1979 CEDAW, the 1989
CRC (which is an instrument almost universally ratified), and the 1997 European Convention
on Nationality. In 2010, the CJEU asserted the influence of EU law on states’ freedom to
regulate nationality in the Rottmann case. In 2011, in the Genovese case, ECtHR for the first
time found a violation of international law due to discriminatory nationality policy. Therefore,
nationality in international law has considerably evolved from 1923, when it was considered
as the domaine réservé of each state, to the current rulings in international courts. States can
be found to be in violation of international human rights law, with the avoidance of
statelessness as well as the prohibition of discriminatory nationality policy being the main
focus of these decisions.
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From Chapter I and Chapter II, we have understood that international instruments, such as the
1961 Convention, typically have been conceived primarily to protect de jure stateless persons,
rather than de facto. However, this excludes de facto stateless persons, or “persons outside the
country of their nationality who are unable or, for valid reasons, are unwilling to avail
themselves of the protection of that country”.292 Despite on-going work and efforts made by
international organisations and doctrine, the legal anomaly of statelessness persists
worldwide. States are not obliged to adhere to these international law instruments, and those
are not necessarily binding. Besides, what really makes a difference at the individual level is
the transposition of the protective provisions into domestic law. Furthermore, a contemporary
aspect of the statelessness phenomenon that is developing is the situation where people are at
risk of being stateless, because they are unregistered and undocumented. We will now shift
focus from the global perspective to the region of interest of this research and investigate the
phenomenon of statelessness on the ground.

As the Institute on Statelessness and Inclusion (ISI) points out, the existence of statelessness
in the twenty-first century is “an indictment of the effectiveness of international human rights
law”.293 According to UNHCR statistics, in terms of numbers of stateless people recorded,
Europe comes third after Asia/Pacific and Africa, but before the Middle East/North Africa
and the Americas.294 After having examined the concept of statelessness globally and the
legal anomaly it constitutes, we will focus on the region of our research and analyse
statelessness within the geopolitical framework of the Western Balkans after the implosion of
Yugoslavia and the fall of the communist regime in Albania. Indeed, in this part of the world,
the post-war period has been marked by reconstruction and state-building efforts, like for
instance, strengthening of institutions, democratisation, judicial proceedings to condemn war
crimes, etc. Yet, less attention has been put on the subsequent phenomenon of statelessness,
which is not a very well-known subject in the Balkan region, probably because the persons
affected are not the most vocal, loud or influential. We will look at the legal provisions
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undertaken by Western Balkan countries to reduce statelessness and protect stateless people.
Having noted the fact that universal legal instruments generally address de jure statelessness
issues, we will particularly question their impact on de facto statelessness, as well as on
situations where people are at risk of being stateless. This is why we will study and compare
different nationality legislations, assess the phenomenon of statelessness there quantitatively
and qualitatively and finally integrate in our analysis the discrimination factor and its
influence. Indeed, statelessness notably occurs because of redrawing of borders and/or gaps in
nationality laws, but also because of discrimination against certain groups. The Western
Balkan countries are not exceptions to this rule.
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PART II. STATELESNESS IN THE WESTERN BALKANS: A CONSEQUENCE OF
STATE SUCCESSION, WAR AND NATIONALISM

Nearly twenty years have passed since the Yugoslav conflicts and disintegration. However,
the idea of a ‘Yugosphere’ is still present, and the phenomenon of ‘Yugonostalgia’ has
recently developed. For more than forty years, the leader Josip Broz Tito (alias ‘Tito’)
presided over one federal state encompassing various national, ethnic, linguistic and religious
communities living together united, with a legal framework guaranteeing diversity. In the
SFRY there were many mixed weddings. Although the new states’ policies favour
differentiation, the similarity of the languages and long history of common life have left many
ties among the Western Balkan peoples. 295 In the current period of economic crisis, many
people miss the former socialist regime and continue to self-identify as Yugoslavs. Yet, they
do not constitute the majority. Tensions are still present in the successor states, regularly
exacerbated by nationalist politicians.296 In 2015, nationalist parties dominated most of the
Western Balkan political scene297. This does not occur without impacting national legislation.
The modern history of Albania differs greatly in the sense that the state was only constituted
in 1912, after a century of Albanian nationalist revolts against Ottoman rule, and then, in the
second half of the twentieth century was totally closed up by an autarchic and paranoiac
dictatorship.298 Nevertheless, the fall of the communist regime in Albania coincided with the
implosion of the SFRY, and the next period saw the rapprochement of the Western Balkan
states to the EU.
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CHAPTER 3. NATIONALITY AND CITIZENSHIP IN WESTERN BALKAN
COUNTRIES

While the preceding chapters concentrated on international concepts and instruments, we will
now turn our focus to the national level, as the state is, at the end of the day, the main actor in
defining who its nationals are.
Caroline Sawyer pertinently observes that:
“National legislations rarely give state support to non-citizens, including where international
and regional law would require it. That is why the dictum of Hannah Arendt that citizenship is
‘the right to have rights’ and that the stateless are liable to be deprived of human rights remain
largely true. International and regional law that appears to be universalist may be
unenforceable because there are no means for individuals to vindicate the rights it appears to
give, or because states may avoid their obligations by a variety of means, including expulsion
of the individual concerned”.299
Undoubtedly, the analysis of the legal framework to prevent statelessness in the Western
Balkans shall not only include each country’s commitment towards international and regional
instruments, but also their own citizenship law and its concrete implementation in local
administrations. Before comparing the current laws regarding statelessness and their potential
shortcomings, we will study nationality legislation across the region, starting with an
historical perspective.

3.1. Historical references to the relations between states and minorities
To better understand the choice made by the new countries in the 1990s in terms of
citizenship law, it is important to take into account the history of the concept of citizenship in
the region, from the Ottoman and Austro-Hungarian empires times until the Yugoslav wars.

299

Caroline Sawyer, ‘Stateless in Europe: legal aspects of de jure and de facto statelessness in the European
Union’, in Brad K. Blitz & Caroline Sawyer (Eds.), Statelessness in the European Union. Displaced,
Undocumented, Unwanted, Cambridge University Press, 2011, p106

106

3.1.1. Concepts of nationality before Yugoslavia
During the nineteenth century, the Balkans remained divided between two great empires: the
Ottomans possessed most of the peninsula, while the Habsburg dynasty governed the western
and northern fringes (parts of modern day Bosnia-Herzegovina, Croatia and Slovenia). While
the borders between these two empires fluctuated, populations, languages and religions mixed
and often got intertwined. The modern concepts of state and citizenship did not exist yet in
the region.

3.1.1.1. Nationality under the Ottoman Empire: the Millet system
From the 14th century until the early 20th, most of the Balkan region was under the rule of the
Ottoman Empire. The Ottoman Empire was religiously, linguistically and ethnically diverse:
in addition to Turks, ethnic groups included Albanians, Armenians, Arabs, Assyrians,
Bosnians, Bulgarians, Circassians, Georgians, Greeks, Jews, Kurds, Laz, Macedonians,
Romanians, Serbs, Tatars and Zazas. The different communities were organised along
confessional lines called the ‘Millet’ System, i.e., the treatment of non−Muslim minorities
living under Islamic dominion.
The ‘millet’, from the Arabic word ‘millah’ equivalent to ‘nation’, was a tribunal under which
a confessional community (Muslim Sharia, Christian Canon law or Jewish Halakha law
abiding) was allowed to rule itself under its own legal system. Each millet had its own
religious leader, a separate legal court and paid particular taxes to the Empire, with little
interference from the Ottoman administration. Thus, the term ‘millet’ was used for legally
protected religious minority groups, similar to the way other countries use the word ‘nations’.
Yet, at the end of the 19th century and under the influence of the French revolution, each
millet became increasingly independent with the establishment of its own schools, churches,
hospitals and other facilities. The millet system began to degrade with the religious
identification turning progressively into nationalism.
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3.1.1.2. Nationality under the Austro-Hungarian Empire: decentralization
In parallel, the Austro-Hungarian Empire ruled the northern Balkan territories under its
dominion in a similar way. Within this constitutional union of the Empire of Austria and the
Kingdom of Hungary that existed from 1867 to 1918, were co-habiting Croatians, Czech,
Germans, Hungarians, Italians, Jews, Polish, Romanians, Rusyns, Serbians Slovaks,
Slovenians and Ukrainians. The state organisation was federal and decentralized, and
delegated important power to local political institutions. In parallel with these numerous
nationalities, only two citizenships existed: either the Austrian one or the Hungarian one.
Interestingly, the Austro-Marxism movement developed during the turning point period
between the ninetieth and the twentieth centuries. Unlike Marx and Engels, who ignored
nationalities, their successors Karl Renner and Otto Bauer, both Austrian politicians from the
Social Democratic Party, shared ideas about legal protection for cultural minorities. Within
the multi-ethnic Austrian-Hungarian society where nationalities were intermingled in the
same territories, Renner and Bauer differentiated between two levels of political organisation:
the level of the state and that of national cultures. According to them, federal jurisdiction was
to be limited to narrowly defined matters of general interest, while the principle of extraterritorial personal self-determination would apply to cultural matters. In 1907, in his book
Die Nationalitätenfrage und die Sozialdemokratie, Bauer defined ‘nation’ as “an aggregate of
people bound into a community of character by a community of fate”, with a common
language, a common history and a common destiny. He also distinguished ‘nationality’ from
‘citizenship’, a concept he saw as associated to mere territorial considerations.300 Bauer’s
view would be later echoed in Soviet ‘real socialism’, in which the state includes all cultures.
It would also influence Tito when instituting a single Yugoslav citizenship that included
different nationalities and national minorities.

3.1.1.3. From the Kingdom of Serbs, Croats and Slovenes to the Kingdom of Yugoslavia
In 1918, following the First World War and the dissolution of both the Ottoman and AustroHungarian Empires, the Kingdom of Serbs, Croats and Slovenes was formed by the merger of
the provisional State of Slovenes, Croats and Serbs (itself formed from territories of the
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former Austro-Hungarian Empire) with the formerly independent Kingdom of Serbia and
Kingdom of Montenegro. It inherited of a patchwork of different citizenship regimes based on
various citizenship acts and laws.
From the perspective of both the pan-Slavic movement and the Serbian nationalist movement,
the South Slav (‘Yugoslav’) people should unite into a single state and forget past differences.
The Serbian King Alexander I came to power in 1921 and imposed a constitution that was in
fact the consecration of a centralized state dominated by the Serbs, the largest ethnic group. In
1928, the Kingdom Parliament passed a formal citizenship act, establishing that citizenship
would be acquired by patrilineal descent. This law introduced a unified Yugoslav citizenship
that was expected to prevent ethnic disintegration and establish a cohesive Yugoslav
nation.301 Symbolically, King Alexander I changed the official name of the state to ‘Kingdom
of Yugoslavia’ in 1929, trying to consolidate a somehow ‘artificial’ Yugoslavia in a nationstate, and to supersede inter-ethnic tensions. The King notably reorganised the country into
provinces based on geographical and not ethnic criteria and adopted an integrationist
program302. Nevertheless, his plan of national integration through the consolidation of a
unified modern citizenship regime failed to achieve the expected results, as further divisions,
often along ethnic lines, would prove, during the Second World War. Invaded by the Axis
powers in 1941, the Kingdom was officially abolished in 1943. When Tito proclaimed the
Socialist Federal Republic of Yugoslavia in 1945 after having gotten rid of his last opponents,
the Serbian Chetnik monarchists, he inherited a country doubly fragmented into political
ideologies and various nationalities.

3.1.2. Citizenship and nationalities under the SFRY
Under the Titoist system, national belonging and the relationship between different national
groups were strictly regulated. Thus, the official terminology distinguished constituent
peoples or ‘narod’, i.e., whose nationals live in majority in the country (Bosnians or
‘Muslims’, Croats, Macedonians, Montenegrins, Serbs, Slovenians) and non-constituent
peoples ‘narodnost’ most of which were located in another state beyond the Yugoslav borders
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(Albanians, Hungarians, Romanians, Turks, etc.). This institutional distinction determined the
legal status of each national group in Yugoslavia, and had the advantage of avoiding the
sensitive semantics of ‘ethnic minority’. In principle, equal rights between narod and
narodnost were constitutionally guaranteed.
The 1946 SFRY Constitution stipulated two lawyers of citizenship: the federal and republican
levels. Under Article 249 of the Constitution, every Yugoslav citizen was simultaneously a
citizen of a republic and of the federal state. From 1974, citizenship of a republic became a
formal precondition for obtaining federal citizenship.303 State identity and access to most of
rights were granted by federal citizenship, while republican citizenship was important for a
few specific issues, including the right to vote.304 Furthermore, each of the six republics had
its own record of ‘nationalities’ and every Yugoslav citizen also had to be registered in the
nationality books of one of the republics. This registration had no legal impact for the persons
concerned in the sense that it did not necessarily reflect the republic in which one lived, voted,
worked, went to school nor, in fact, where one was born. It was of little significance to people
who moved freely back and forth between republics and sometimes did not even know in
which register they were recorded.305 Because of the primacy of federal citizenship and the
ease of moving between republics, few people changed their republican citizenship when
moving between republics.
However, after the implosion of Yugoslavia, some people formerly considered as narod
(constituent peoples) found themselves suddenly relegated to the status of ethnic minorities in
the new states, with few guarantees of their rights or political representation.306 As far as the
Roma are concerned, Julija Sardelic underlines that Article 269 of the Constitution on
nationalities (narodnost) did not contain any reference to Roma, which means that, although
not said, they were considered an ethnic group. While ethnic groups were not mentioned at
the federal level, they were at the republican level, apart from Montenegro and Bosnia and
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Herzegovina. As Sardelic wrote: “This left some place for discretion for individual Yugoslav
republics to decide whether or not to treat Romani minorities as an ethnic group. In the
meanwhile, Romani minorities themselves were caught ‘in-between’ due to the lack of a firm
definition”.307

3.1.3. Implosion of the Social Federal Republic of Yugoslavia and State succession
Starting in the 1970s, a liberal-decentralist nationalist faction led by Croatia and Slovenia that
supported a decentralized federation to give greater autonomy to Croatia and Slovenia
confronted a conservative-centralist nationalist faction led by Serbia that supported a
centralized federation to secure Serbs' interests. In parallel, a widening gap of economic
resources between the developed and underdeveloped regions of Yugoslavia severely
deteriorated the federation's unity.

3.1.3.1. Disintegration of the SFRY
Various dates could mark the end of Yugoslavia: 25 June 1991, when Croatia and Slovenia
declared independence; 7 July 1991, when the Brijuni Accords ended the Ten-Day war
between Slovenia and the Serb-controlled Yugoslav People's Army (JNA); 8 September 1991,
when, following a referendum the Republic of Macedonia declared independence; 15 January
1992, when Slovenia and Croatia were internationally recognised by most European
countries; 6 April 1992, when the United States of America (USA) and most European
countries recognised Bosnia and Herzegovina's independence; 14 December 1995, when the
Dayton Agreement was signed by the leaders of Federal Republic of Yugoslavia (Serbia and
Montenegro), Bosnia and Herzegovina, and Croatia ; 10 June 1999 when Milosević
surrendered and NATO stopped its bombings, ending the Kosovo War ; 13 August 2001
when the Ohrid Agreement put an end to the Albanian National Liberation Army’s attempt to
separate from the Republic of Macedonia. The name ‘Yugoslavia’ finally disappeared in
2003, when Serbia and Montenegro decided to constitute as a state union officially known as
the State Union of Serbia and Montenegro, transitioning to two independent nations by 2006.
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During this troubled and long-lasting disintegration period, successor states attempted to
facilitate the granting of citizenship by putting in place provisional citizenship procedures for
permanent residents. Yet, these provisions were not significantly different from normal
requirements of naturalization and often showed signs of discrimination against marginalized
groups, with the consequence of jeopardizing access to the new state citizenship. Political
instability, ethnic tensions, and continual disintegration of states until at least 2006
exacerbated the plight and vulnerability of the stateless and persons at risk of statelessness. In
addition, many civil and birth registries were displaced or even destroyed through the
conflicts, complicating the task of the displaced people.308

3.1.3.2. Timeline of the state succession of the SFRY
Legal issues and risks associated with war, displacement and state succession had been
foreseen as soon as 1991, when the Arbitration Commission of the Conference on
Yugoslavia, commonly known as ‘Badinter Arbitration Committee’, was set up by the
Council of Ministers of the European Economic Community to hand down legal advice on
‘major legal questions’ raised by the Yugoslav conflicts. In particular, in its Opinion 9, the
Commission advised that successor states should find an agreement over the division of the
international assets and obligations of the former SFRY.309 It also decided that the SFRY’s
membership in international organizations could not be continued by any successor state, but
that each state would have to apply for membership anew.310
In 1992, the republics of Serbia and Montenegro constituted a state known as the Federal
Republic of Yugoslavia (FRY). The Federal Republic of Yugoslavia aspired to be a sole legal
successor to the SFRY, but the other former republics refused it. The UN denied the FRY’s
request to automatically continue the membership of the former state. In 2000, after the
overthrow of its president Slobodan Milosević, FRY accepted the opinion of the Badinter
308
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Arbitration Committee about shared succession, and applied for and obtained UN
membership. In June 2001, the then five SFRY successor states signed an Agreement on
Succession Issues.311 FRY was officially renamed Serbia and Montenegro in 2003, before
Montenegro finally became independent in 2006 after a national referendum. After
Montenegro's independence, Serbia became the legal successor of Serbia and Montenegro,
while Montenegro re-applied for membership in international organisations. In February
2008, the Republic of Kosovo declared independence from Serbia, leading to an on-going
dispute over whether Kosovo is a legally recognised state312. Consulted in 2010 on the
accordance with international law of the unilateral Declaration of Independence in respect to
Kosovo, the International Court of Justice found no breach of international Law.313
All these modifications and disputes over boundaries undoubtedly greatly impacted the
citizenship status of many former Yugoslav citizens. Unfortunately, many still remain with
undetermined nationality and in a situation of de facto statelessness nowadays.

3.1.3.3. State succession and the risk of statelessness
In 1959, SFRY ratified the 1954 Convention relating to the Status of Stateless Persons, and
after its disintegration, all the new states acceded to it, as did Albania in 2003. As far as the
1961 Convention on the Reduction of Statelessness is concerned, they all acceded to it
between 1996 and 2013, apart from Macedonia and Slovenia.
However, there was no succession treaty regulating issues of citizenship. That is why the
avoidance of statelessness was promoted in the ‘Principles on Citizenship Legislation
Concerning the Parties to the Peace Agreements in Bosnia and Herzegovina’, created by
experts at the request of a decision of the Council of Europe’s Committee of Ministers in
1996. The document included ‘Fundamental Principles’ and ten ‘Specific Principles and
Rules’ that worked towards the avoidance of statelessness, and notably a vast array of
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safeguards, such as the right to return to and/or remain in the country of habitual residence
with full economic and social rights. 314 Yet, if these principles constituted a source of
inspiration for the drafting of bilateral or multilateral agreements on citizenship, and a basis
for the implementation of national laws, in the complicated context of the immediate post-war
period it had little impact on the prevention of statelessness.
At the end of the day, the successor states chose to grant nationality based upon the list of
names in the previous republican nationality register, with contradictory consequences. In
principle, this would avoid cases of de jure statelessness since everybody was presumably
registered in one of the republican nationality registers. In actual fact, those few thousands
who were not registered in the successor State in which they lived were turned into aliens in
that state overnight. This was even true for individuals who were born on the territory of that
state and had lived there all their lives. 315 As an illustration of that, one will see infra the case
Kurić v. Slovenia.316
As Sardelić develops:
“[a]fter the disintegration of SFRY, the phenomenon of statelessness en masse was avoided
thanks to the principle of legal continuity of the former republican citizenship with the
citizenship of the respective newly established post-Yugoslav states. However, the republican
citizen registers were in many instances incomplete. Furthermore, a larger problem that
occurred was that many people did not possess the republican citizenship of the state they
resided in, which left them in a sort of a ‘legal limbo’ (…) as they became non-citizens. Most
of these people could not be considered de jure stateless since they did possess the citizenship
of another post-Yugoslav state, which left them positioned in a very specific legal ‘inbetweenness’.”317
Last but not least, one has to mention the cases of workers and their families who left
Yugoslavia in the 1980s and 1990s and went to work in Western countries. When their
Yugoslav passports expired, some of them, especially Roma, lacked proof of residence in one
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or another SFRY republic. Besides, the difficulty of obtaining efficient support from the few
newly-established embassies hindered them from securing valid residence permits in
destination countries and finally rendered impossible their access to citizenship, even if they
met the requirements for naturalisation.318

3.1.3.4. Consequences of forced displacement during the wars
In addition to the previous developments, the Yugoslav conflicts and the displacement of
Yugoslav citizens from 1991 to 2001 also had a large impact on the citizenship of persons in
the region. During the Kosovo conflict particularly, some birth registries were dislocated and
others destroyed. Later, in 2006, Montenegro’s independence from the State Union with
Serbia caused a shift in the legal status of some former citizens of the State Union of Serbia
and Montenegro, including many internally displaced Roma from Kosovo who became aliens
in Montenegro overnight. Finally, in 2008, Kosovo’s unilateral declaration of independence
from the Republic of Serbia in 2008, and the subsequent promulgation of new laws on
citizenship and civil registration, added additional complexity for many persons in Kosovo,
and for those who originate from Kosovo, both within and outside of the Republic of Serbia.
Currently, Serbia claims that all citizens of Kosovo are officially Serbian citizens, and does
not recognize the documents of people born in Kosovo after 1999 who registered with the
United Nations Interim Administration Mission in Kosovo (UNMIK) or Kosovar
administrations. Indeed, after the war, Albanian Kosovars were divided into two categories of
people: the ones born before 1999 who possessed Yugoslav documents; and the others born
after June 1999 who had no opportunity to be entered into the Yugoslav register of citizens.
Therefore, UNMIK created through its Regulation No. 2000/13 a separate civil register (the
‘Central Civil Register of Kosovo’) for residents of Kosovo, which became a substitute for
citizenship regulations. Then, on 20 February 2008, three days after it proclaimed
independence, the Kosovar Parliament adopted the Law on Citizenship of Kosovo. 319
Consequently, Serbia does not recognize the special documentation provided by Kosovo to
stateless people in implementation of its international commitments. Nonetheless, some
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progress has been recently observed. In particular, the Civil Registry Agreement was reached
in July 2011, and its implementation started soon after with about 11,000 civil registry books
being scanned and handed over by Serbia to Kosovo.320 In April 2013, the First Agreement of
Principles Governing the Normalization of Relations between the governments of Serbia and
Kosovo has been reached. The re-baptised ‘Brussels Agreement’ deals with a number of
disputed issues, especially northern Kosovo. In February 2015 a Justice agreement was
concluded to settle judicial matters and the parallel implementation of the two countries’
legislation in northern Kosovo. Last but not least, UNHCR and its implementing partners still
actively work in the region to promote and facilitate the returns of refugees and IDPs.
Estimates suggest that 90,000 people who fled the Kosovo war in 1998-99 are still living in
Serbia nowadays, another 6,600 in Montenegro, and around 1,000 in Macedonia321. Among
the people who were forcibly displaced, those who re-settled in their external national
homelands (or motherland) obtained the new state citizenship (for example Serbians from
Croatia in Serbia or Croatian from Bosnia and Herzegovina in Croatia). In contrast, refugees
and internally displaced persons belonging to national minorities in their new country of
residence often remained de facto stateless.

3.1.4. The particular case of Albania
Albanian history differs from the rest of the Western Balkans in many regards, partly because
the process of state-building did not start before the end of the nineteenth century and because
of its isolation during the second half of the twentieth century. The Albanian ‘National
Awakening’, which claimed the rights of an autonomous Albanian nation, rose from 1878
when the ‘League of Prizren’ organised itself politically. Dismantled by the Ottoman power,
it was reconstituted in 1899 with the ‘League of Peja’. Yet, the Albanian nationalist leaders
were unsuccessful until 1912, when the Albanian Declaration of Independence was
proclaimed. As Gëzim Krasniqi writes: “In the first phase of the consolidation of the Albanian
state [and until 1929 when the first citizenship law was enacted], citizenship and its related
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issues were totally side-lined by other concerns related to the very existence of the state, its
borders and the type of political regime”.322
With the outbreak of World War I, Albania was occupied in succession by the armies of
Greece, Serbia, France, Italy and Austria-Hungary. In between the two World Wars, it
chaotically changed from one political regime to another, until the Italian invasion in 1936,
followed by the German invasion in 1943.
At the end of World War II, when the monarchy was abolished and Albania proclaimed a
‘People's Republic of Albania’, the First Secretary of the Communist Party, Enver Hoxha
became de facto Head of State. At first a satellite of Yugoslavia, Albania cut all relations with
its neighbour in 1948, when Tito distanced himself from Stalin and was excluded from the
Cominform. Under the Hoxha communist regime, citizenship no longer meant the right to
have rights, such as the political rights of citizens. The State had unlimited control over its
citizens, including over their right to travel abroad or even to migrate from one part of the
country to another. Subsequently, no statelessness was to be reported at the time.
Interestingly, according to Article 37 of the 1976 Constitution of the People's Socialist
Republic of Albania: “The State recognises no religion, and supports atheistic propaganda in
order to implant a scientific materialistic world outlook in the people”. Still nowadays,
Albanian patriotism ignores religion, and to a certain extent, ignores languages as well, in the
sense that there are various Albanian dialects, from the Tosk to the Gheg, via the Cham, the
Lab, the Arvanitika and the Arbëresh. In total, the Albanian ‘nation’ currently encompasses
5.6 million people living in the Western Balkans, spread over the territories of five main
countries: the Republic of Albania which is populated by 3 million people, 90% of which are
ethnic Albanians, Kosovo populated by 1.8 million people of which 90% are ethnic
Albanians, Macedonia (about 500 000 ethnic Albanians), Serbia (85,000 ethnic Albanians)
and Montenegro (30,000 ethnic Albanians). If one adds the Albanian emigrants in Greece,
Italy, and other Western countries, one notes that there are more Albanians outside of Albania
than in the “eagles’ country". Finally, the concept of “Greater Albania”, the idea of reuniting
lands that are considered to form the national homeland based on claims of the present-day or
historical presence of an Albanian population, has little chance to be realised.
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History plays a very sensitive and very powerful role in the building of national identity of a
country. Another important element is the country’s specific linguistic use of semantics.

3.2. Linguistic approach to nationality, citizenship, ethnicity and minority
Before analysing the concept of citizenship in legislation of Western Balkan countries, one
has to understand Balkan semantics and compare the different meanings of the words
‘citizenship’, ‘nationality’, ‘national minorities’ and their derivatives in the current Balkan
languages.
The European Union Democracy Observatory on Citizenship (EUDO Citizenship) explains
why there is often terminological confusion in the study of citizenship statuses and laws.
While public international law generally uses the term ‘nationality’ to refer to the legal bond
between an individual and a sovereign state, many domestic laws prefer the term
‘citizenship’, especially when a distinction is made between nationality as a status
independent of residence, and citizenship as a package of rights granted only to nationals
residing in the territory. Indeed, in some European languages, the term nationality can also
refer to individual membership in a nation with a common culture, history, language, religion,
ethnicity etc., rather than a legal entity. Sometimes, nationality is also contrasted with nation
when distinguishing dominant national groups from national minorities.323 In continuation, we
will look at the different terms and meanings according to each language of the Western
Balkan countries.

3.2.1. Albania and Kosovo
Shtetas and shtetësi (‘citizen’ and ‘citizenship’) are the legal terms used in Albania and
Kosovo to describe the legal bond between the state (shtet) and an individual. They only refer
to this bond and the mutual rights and obligations it implies, without any reference to
ethnicity. According to Article 1 (paragraph 1) of the Law on Albanian Citizenship, “The
Albanian citizenship is a stable legal relationship which is expressed on the interrelated rights
323
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<http://eudo-citizenship.eu/databases/citizenship-

and duties between the physical person and the Albanian state”. 324 The term shtetas is
sometimes used interchangeably with the term qytetar (citizen), where the latter has
additional civic and political connotations. The latter term derives from the word qytet (city)
and although originally it was used to distinguish city dwellers from the others, the term
qytetar now is usually used to describe all legal subjects of the political entity (state). In the
legal terminology of Albania, kombësia (nationality) is used to designate the national
belonging of a person, referring only to their ethno/linguistic affiliation and not to a legal tie.
The term ‘komb’ (nation) is used to describe a nation as a whole (in ethnic terms), regardless
of the state of residence. There is also a distinction in between shtetas shqiptar (Albanian
citizen) and shqiptar (Albanian), the first term referring to persons that have legal bonds with
the Albanian state (regardless of their ethnic origin) and the second one referring to a person
of Albanian ethnic origin.
Similarly, Article 2 (a) of the Law on Citizenship of Kosovo stipulates that “‘citizenship’
shall mean a legal bond between the State of Republic of Kosovo and a person which
establishes mutual rights and obligations”.325 The term qytetar, referring to all Kosovar
citizens regardless of their ethnic origin, is also used in the Constitution of the Republic of
Kosovo.

3.2.2. Bosnia-Herzegovina, Croatia, Serbia, Montenegro
In Croatia, Bosnia-Herzegovina, Serbia and Montenegro, drzavljanstvo (citizenship) is used
in legal documents to design an individual’s link with a state (drzava) without any reference
to ethnicity. Nacionalnost (nationality) or narodnost (from narod, people) refers primarily to
someone’s ethnic background. Citizen could be translated both as drzavljanin and građanin
and citizenship as drzavljanstvo but also as građanstvo. Very often drzavljanin and građanin
are used as synonyms, although drzavljanin is primarily a legal status, whereas građanin has
additional civic and political connotations. The same word also describes a resident of a city
(grad). When it comes to citizenship, drzavljanstvo refers only to legal status; građanstvo is
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again more related to civic and political status and the activities of citizens. Additionally, the
term građanstvo can also refer to urban population.326

3.2.3. Macedonia
Државјанство-drzhavyanstvo (citizenship) describes the legal bond between the state
(држава-drzhava) and an individual, without reference to ethnicity. It is used in legal
documents and citizenship-related legislation. Националност-natsionalnost (nationality)
primarily refers to someone’s ethnic belonging. ‘Citizen’ can be translated both as
државјанин-drzhavyanin and граѓанин-gragjanin. In the Macedonian Constitution
државјанин and граѓанин are used as synonyms, although државјанин primarily implies a
legal status, whereas граѓанин has additional civic and political connotations. The derivate
term from граѓанин (граѓанство) refers to urban population and the adjectival form
(граѓанско) is used for ‘civil’ and ‘civic’. Граѓанин also describes a resident of a city (град/
grad).

3.2.4. Slovenia
In the Slovenian language, the term drzavljanstvo defines the legal bond between a person
and a state. It is used both for the legal status of the individual and for legal and political
consequences of belonging to the state, i.e. citizenship rights and duties, drzavljanske pravice
in dolznosti. The term narodnost, meaning ‘nationality’, indicates the quality of belonging to
narod, i.e., ‘nation’ as a cultural, ethnic and historic community. Article 3 of the Constitution
of the Republic of Slovenia postulates that “Slovenia is a state of all its citizens and is
founded on the permanent and inalienable right of the Slovene nation to selfdetermination”.327 Narodnost may also refer to national minorities. In Slovenia, these are
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constitutionally defined as autochthonous Italian and Hungarian national communities narodne skupnosti and the Romani community - romska skupnost.328

3.2.5. Common elements of interpretation
What stands out from this discussion is a general distinction between citizenship and
nationality in the Western Balkans, where all the inhabitants of a given country are citizens of
that country, but can have different nationalities. For instance, the people of Bosnia and
Herzegovina have Bosnian citizenship, but they can be of Bosniak, Croatian or Serbian
nationality. Similarly, in the Republic of Serbia, people possess Serbian citizenship, but can
also have an Albanian, Aromanian, Bosnian, Bulgarian, Hungarian, Roma, or Turkish
nationality.
Therewith, Jean-Arnault Dérens argues that the Roma minorities in the Western Balkans have
a particularly ‘floating’ identity. According to him, not only do authorities often deliberately
undervalue their demographics, but also many of the Roma prefer to opt for an integration
strategy and ‘hide’ behind the politically dominant community. Therefore, they generally
adapt to the language and religion of the majority where they live and avoid proclaiming their
Roma ethnicity, in census or surveys for example. Besides, according to Dérens, the
distinction between Roma, Ashkali and Egyptians, or Balkano-Egyptians is uncertain and
more or less justified. In fact, during the Yugoslav era, a system of quotas facilitated access to
jobs and responsibilities to ensure equality between communities. Thus, minorities could find
a direct interest in strengthening their fragmentation, as long as the new sub-group obtained
legal recognition. However, it is no longer the case, since Kosovo institutions, for example,
recognize only one category of ‘Roma, Ashkali and Egyptians’ referred to by the acronym
RAE in official documents.329

3.3. Overview of the current citizenship law provisions in the Western Balkan countries
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Citizenship laws of Western Balkans countries, even if they benefited from international
organizations’ advice on international law standards, are far from being perfect. In particular,
they cannot ignore the political context of nationalism in the region, influenced by a heritage
of ethnic conflict and the still open wounds resulting from the Yugoslav wars. Thus, minority
rights and protection are guaranteed by the national laws of the Western Balkan countries,
although their implementation is not always satisfying. The purpose of this part is not to enter
into the details of all eight citizenship legislations, but to use the comparative approach to
highlight their common features, before considering their shortcomings.

3.3.1. The concept of national minorities in Western Balkan countries legislations
The Balkan history of constant invasions and population displacements impacted the
contemporary concepts of nationality and citizenship there. While most of the Western
European States consolidated themselves on the model of Nation-State, in contrast, the
historical particularism of the national minorities puzzle in the Balkans constructed
multinational States with specific minority rights asserted. Thus, minority rights and
protection are proclaimed in most of the Western Balkan countries’ constitutions: Romani
minorities notably are named in the constitutions of Croatia, Kosovo, Macedonia and
Slovenia. 330 Without going as far as to refer to the UN Declaration of the Rights of
Indigenous Peoples331 that considers limited cases of right to self-determination, one can
mention the existence of minority self-government models.
Albania’s Constitution332 emphasises in Article 3 that, among others, “coexistence with, and
understanding of Albanians for, minorities are the bases of this state, which has the duty of
respecting and protecting them.” Article 20, furthermore, asserts that “Persons who belong to
national minorities exercise in full equality before the law the human rights and freedoms”
and that “They have the right to freely express, without prohibition or compulsion, their
ethnic, cultural, religious and linguistic belonging. They have the right to preserve and
develop it, to study and to be taught in their mother tongue, as well as unite in organizations
and societies for the protection of their interests and identity.”
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In Bosnia and Herzegovina, the so-called Dayton Constitution333 states the direct applicability
of major international human rights instruments, some of which are directly relevant for
minority protection and include the Convention on the Elimination of All Forms of Racial
Discrimination, the 1992 European Charter for Regional or Minority Languages, and the 1994
Framework Convention for the Protection of National Minorities.
As Stefan Wolff underlines, Croatia benefits from, in addition to minority rights provisions
within its Constitution334, a specific constitutional law that enumerates national minority
rights in detail, making specific reference to all major international human and minority rights
instruments and allowing for necessary ‘positive measures’ to implement these rights.335 The
constitutional law even provides for functional minority self-government at local and regional
level (Councils of National Minorities) and for a consultative body on minority affairs at the
national level (Council for National Minorities).
The Kosovo Constitution contains several articles referring to the participation and
representation of communities in decision-making processes at both the central and local
levels.336 Article 5 of the Constitution established that: “1. The official languages in the
Republic of Kosovo are Albanian and Serbian. 2. Turkish, Bosnian and Roma languages have
the status of official languages at the municipal level or will be in official use at all levels as
provided by law.” Article 7, among others, declares non-discrimination on grounds of
ethnicity, gender or religion as one of the values of the state. Article 22 notes the direct
applicability of international agreements and instruments, including the Council of Europe
Framework Convention for the Protection of National Minorities, and the Convention on the
Elimination of All Forms of Racial Discrimination. Furthermore, the constitution devotes all
of Chapter III to the ‘Rights of Communities and Their Members’, and goes on to detail very
extensive minority rights provisions, including rights to cross-border cooperation and
minority-specific representation in the political process.
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The Constitution of Macedonia 337 also develops extensively national minority rights. Its
Article 7 provides that: “1. (…) In the units of local self-government where the majority of
the inhabitants belong to a nationality, in addition to the Macedonian language and Cyrillic
alphabet, their language and alphabet are also in official use, in a manner determined by law.”
Article 8 promotes local self-government. Article 48 states that: “Members of nationalities
have a right freely to express, foster and develop their identity and national attributes. The
Republic guarantees the protection of the ethnic, cultural, linguistic and religious identity of
the nationalities. Members of the nationalities have the right to establish institutions for
culture and art, as well as scholarly and other associations for the expression, fostering and
development of their identity. Members of the nationalities have the right to instruction in
their language in primary and secondary education, as determined by law.”
Article 78 establishes a Council for Inter-Community Relations.
The Montenegro Constitution 338 starts with an interesting Preamble: “as free and equal
citizens, persons belonging to nations and national minorities living in Montenegro:
Montenegrins, Serbs, Bosnians, Albanians, Muslims, Croats and others, we are loyal to the
democratic and civil state of Montenegro”.
According to its Article 13: “In Montenegro Montenegrin shall be the language in official use.
Cyrillic and Latin alphabet shall be equal. Serbian, Bosnian, Albanian and Croatian languages
shall also be in official use.” Chapter 5 is specifically dedicated to minority rights, with
Article 79 detailing the protection of minorities’ identity and Article 80 prohibiting
assimilation.
The Serbian Constitution339 guarantees for non-discrimination, for participation in decisionmaking on certain issues related to minority culture, education, information and official use of
languages and script, as well as self-governance in the field of culture, education, information
and official use of their language and script. The constitution also elaborates in detail on the
concept of territorial autonomy and the competences of territorial autonomy units, mentioning
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specifically Vojvodina and Kosovo.

340

Unlike Kosovo, who auto-proclaimed its

independence, Vojvodina kept its status of Autonomous Province in the new Republic of
Serbia. However, this could not have been achieved and maintained without guaranteeing
national minorities a certain amount of rights and autonomy. Interestingly, Article 6 of
Vojvodina Statute enumerates nationalities as such: “In Vojvodina, the Serbs, Hungarians,
Slovaks, Croats, Montenegrins, Romanians, Roma, Bunjevci, Ruthenians and Macedonians,
as well as other numerically smaller national communities that live in it, are equal in
exercising their rights.” Among the Statute's other articles are guarantees of human rights,
minority rights, the use of the minority languages and alphabets, and the protection of
multiculturalism.
Articles 61 of the Constitution of the Republic of Slovenia341 states that: “Everyone has the
right to freely express affiliation with his nation or national community, to foster and give
expression to his culture, and to use his language and script.” Italians, Hungarians and Roma
are considered to be ‘autochthonous’ communities and are granted a special status in Articles
64 and 65, which recognised them collectively as holders of rights. In contrast, smaller
communities (Germans, Jews, immigrants from the former Yugoslav Republics such as Serbs,
Croats, Kosovar Albanians and Roma from Kosovo and Albania) are not recognised as
minorities and have lost various rights that they previously held under the SFRY. Besides,
many of them could not accede to Slovenian citizenship after 1991 and found themselves de
facto stateless.342
On shall not forget that most of the post-Yugoslav legislation on minority protection was
constructed according to the standards claimed by the international organizations present in
the region, and in particular the 1995 CoE Framework Convention for the Protection of
National Minorities and the and the 1992 CoE European Charter for Regional or Minority
Languages (ECRML), or even the 1985 CoE European Charter of Local Self-Government343.
Consequently, most of the Western Balkan constitutions refer to the main international human
rights instruments, and often clarify that they are directly applicable in domestic law. For
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instance the Croatian Constitutional Act on Rights of National Minorities stresses in its
preamble that it was drafted in accordance with the principles of the international law, like the
BiH ‘Act on the Protection of Rights of Members of National Minorities’ emphasises that
FCNM is part of the BiH legal system.
Pluralism is also ensured via instruments such as affirmative actions. In Albania, Kosovo and
Macedonia, guaranteed minimum numbers of seats are granted to members of minorities at
parliament or in state institutions, and specific university scholarships are attributed.
Yet, the question here is whether there is a link between the legal status of minorities and
citizenship law in Western Balkan countries, and what the consequences of access to
citizenship are. Indeed, minority rights and protection remain an empty shell if the members
of the concerned minorities can only accede to resident status and not to full citizenship,
which is the case for many displaced Roma.344 Besides, the BiH law proved not to provide the
same civic and political rights to all its citizens. According to the actual Bosnian law, Roma
belong to the ‘others’ category, defined in the Bosnian Constitution as those who do not
declare themselves Bosniak, Bosnian Serb or Bosnian Croat. The ‘others’ were denied the
right to stand for election to the tripartite Presidency as well as to the House of Peoples of the
Parliamentary Assembly. In December 2009, the European Court of Human Rights
condemned Bosnia and Herzegovina in the case Sejdić and Finci for its discriminatory
Election Law345. In this case, the two plaintiffs from respectively Roma and Jewish ethnic
background were not allowed to run for election because they did not belong to one of the
three majority communities. Despite pressure from the European Union, the Council of
Europe and other international organisations on the Bosnian authorities to amend the BiH
Constitution, no reform on this issue has been initiated in six years.346 Discrimination and
access to rights is an on-going matter of concern for Roma living in BiH and is compounded
by the fact that they often face difficulties in obtaining documentation and civil registration.347
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3.3.2. Common features of citizenship law in the region
As an essential part of a state’s sovereignty, citizenship law can be complex to analyse. Each
country has its own legal traditions and nation-building history, not to mention the role played
by immigration, emigration, and the presence of minorities.348 Yet, one can bring to light
some tendencies in the different regions of the world. For instance, with about 200,000
stateless, the Americas constitute the region with the fewest people affected by
statelessness.349 There, the jus soli applies to nationality law, meaning that nationality is
conferred at birth to all children born in the territory. This notably prevents statelessness from
being passed on from one generation to the next. During the past two decades and in the
context of growing immigrant populations, many European countries have slowly moved
towards a mixed type of citizenship regime. Some jus sanguinis countries (including in the
Western Balkans) have reformed their citizenship laws and included some aspects of jus soli
associated with jus domicili. The principle of jus domicili is based on residency: the
individual is given the nationality of his or her country of residence after a defined period of
time.350 Like in most Western European states, and in contrast with other regions of the world
such as the Americas, Western Balkan citizenship legislation is restrictive rather than
inclusive. In particular, the acquisition of citizenship is based on jus sanguinis, while
naturalisation is never automatic but rather the result of long and complex procedures. Some
authors even speak about a paradigm of ‘ethic citizenship’351. These three elements hamper
the prevention of statelessness.

3.3.2.1. Predominance of the jus sanguinis
All Western Balkans countries currently have a system for conferring nationality based
predominantly on the principle of jus sanguinis, where citizenship is transmitted by one
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parent or ancestor. However, Albanian and Kosovo laws on citizenship are slightly more
inclusive, since they apply both principles of jus sanguinis and jus soli and recognize that any
child born in their territory whose parents have another citizenship but are legal residents may
acquire citizenship with the consent of both parents352.
According to Articles 7 and 8 of the Law on Albanian citizenship, every child born of at least
one parent with Albanian citizenship acquires Albanian citizenship automatically353. In this
case, both the principles of descent (jus sanguinis) and gender equality of parents are applied.
Similarly, acquisition of BiH citizenship by descent is determined by Article 6 of the Law on
Citizenship of Bosnia and Herzegovina354. One notes that, interestingly, Article 1.7 of the BiH
Constitution provides that ‘there shall be a citizenship of Bosnia and Herzegovina, to be
regulated by the Parliamentary Assembly, and a citizenship of each Entity, to be regulated by
each Entity’.355
As regulated in Article 4 of the Law on Croatian Citizenship, the principle of descent applies
when: (1) both parents are Croatian citizens at the time of a child’s birth, irrespective of the
place of birth; (2) one parent is a Croatian citizen and the child is born in the Republic of
Croatia; (3) one parent is a Croatian citizen and the other parent is stateless or of unknown
citizenship and the child is born abroad; a stateless child or of a foreign citizenship is adopted
by Croatian citizens.356
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The Kosovar citizenship regime, as a result of a reflection of the principles of multi-ethnicity
and inclusiveness enshrined in the Ahtisaari Plan357, the Declaration of Independence358 and
the Kosovar Constitution359, is marked by a character of inclusiveness. It notably enables all
pre-war residents of Kosovo who were citizens of the Federal Republic of Yugoslavia and
their direct descendants to be considered citizens of Kosovo (Articles 29.1 and 29.2). As
Gëzim Krasniqi explains, this provision addresses the problem of the refugees who left
Kosovo in 1999 and were not registered as habitual residents during the international
administration in Kosovo 360 . In addition, any habitual resident of Kosovo based on
UNMIK/Reg/2000/13 is considered a citizen (Article 28.1).
As regulated by Articles 4 and 5 of the Law on Citizenship of the Republic of Macedonia, a
child acquires Macedonian citizenship by origin if: at the moment of birth both parents are
Macedonian citizens; at the moment of birth one parent is a Macedonian citizen and the child
is born on the territory of Macedonia; or at the moment of birth one parent is a Macedonian
citizen, the other parent is unknown, of unknown citizenship or stateless and the child is born
abroad. Besides, adopted children whose one or both adoptive parents are Macedonian
citizens also acquire Macedonian citizenship. A child born abroad whose one parent is a
Macedonian citizen at the moment of birth can acquire Macedonian citizenship by origin if by
the age of eighteen he or she is registered as a Macedonian citizen or assumes permanent
residency on the territory of Macedonia with the Macedonian parent. Lastly, Macedonian
citizenship can also be granted to an individual not registered by his or her parents, if by the
age of 23 he or she submits a request for admission into Macedonian citizenship.361
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The provisions for the acquisition of Montenegrin citizenship by children born to at least one
Montenegrin parent, in Montenegro or abroad, are similar to the above-mentioned
provisions.362
According to Article 7 of the Law on Citizenship of the Republic of Serbia, citizenship is
automatically acquired by a child whose both parents, at his or her birth, are citizens (pure jus
sanguinis), or one of whose parent, at the date of his or her birth, is a citizen and the child is
born on the territory of Serbia (combination of jus sanguinis and jus soli). Furthermore, a
child becomes a citizen of Serbia when she or he is born abroad and one of his or her parents,
at his or her birth, is a citizen of Serbia and the other one is either unknown, of unknown
citizenship, or stateless.363
Acquisition of Citizenship by Origin is codified in Article 4 of the Citizenship of the Republic
of Slovenia Act.364 Acquisition of citizenship by adoption follows the principle of citizenship
by descent when at least one of the adoptive parents is a Slovenian citizen.
Citizenship laws of the Western Balkans countries have in common the fact that the principle
of jus sanguinis is predominant and that acquisition ‘by origin’ or ‘by descent’ is the norm.
Naturalization is possible and foreseen in the law, but in all Western Balkan countries the
procedures are equally restrictive rather than inclusive.

3.3.2.2. Naturalization procedures
Albanian citizenship legislation provides for regular, facilitated and exceptional naturalisation
in the Article 9 of the Law on Albanian Citizenship. In cases of regular naturalisation, a
foreigner who has submitted an application for acquisition of Albanian citizenship by
naturalisation shall acquire Albanian citizenship if he or she fulfils the following six
requirements: age of 18, lawful and continuous residence for at least five years; sufficient
income and a habitation; absence of criminal offence record; elementary knowledge of the
362
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Albanian language; and no threat to security and defence of Republic of Albania. Article 11
adds that if both parents acquire Albanian citizenship by naturalisation, their children under
the age of 18 can also become Albanian citizens at the request of the parents and with the
consent of the child, if he or she is over fourteen. In addition, facilitated naturalisation is
applied in the case of spouses, individuals of Albanian origin and stateless people.365
The requirements to obtain BiH citizenship are somewhat similar to the Albanian ones:
eighteen years of age; permanent place of residence registered at least eight years; knowledge
of one of the Bosnian constituent languages; not having been the object of a security measure
of expulsion; and not having been sentenced to a term of imprisonment for longer than three
years.366 Interestingly, on 5 November 2013, the State-level Parliament amended the law on
citizenship to provide for naturalization of a person who has resided in the country for five
years as an officially recognized stateless person. There are no special provisions to expedite
the naturalization process, but the law gives stateless persons opportunities to gain nationality
through the same procedures as other foreigners. However, implementation of this
amendment was postponed pending harmonization of laws between the state and entity levels,
which is unfortunately a recurrent problem in Bosnia and Herzegovina.367
In 2007, Croatia, with the perspective of joining the EU, had to align its citizenship legislation
with the European Convention on Nationality, as well the European Convention on the
Reduction of Cases of Multiple Nationality and Military Obligations in Cases of Multiple
Nationality. 368 The regular naturalization procedures for foreigners with the status of
permanent residency were thus put in line with the common practice of EU member states.
Yet, as Ragazzi, Stiks & Koska demonstrate, changes in Croatian naturalisation procedures
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have also been used to facilitate naturalization based on ethnic membership, in breach of EU
non-discrimination law and of the principles of the European Convention on Nationality.369
Kosovo increased in 2011 its residence criteria for naturalisation from five to ten years370.
This stiffening was due to the will of Kosovo institutions to fulfil the criteria for visa
liberalisation with the EU.371
Macedonian criteria for naturalization are enumerated in Article 7 of its Law on Citizenship,
and appear rather demanding: age of eighteen years old; legal registered residence for at least
eight years; dwelling and incomes; nor sentence to imprisonment of one year or more, neither
criminal proceedings; fluency in Macedonian language; no measure of prohibition of
residence in Macedonia; no threat to the security and defence; signing of a loyalty oath;
release from any previous citizenship. However, there is also a facilitated naturalisation
procedure for refugees or stateless (Article 7 (a)372), for emigrants from Macedonia and their
descendants (Article 8), and for foreigner spouses of a Macedonian citizen (Article 9).
Because of its political instability between 1991 and 2006, from the influx of refugees to the
split with Serbia, conditions for naturalisation in Montenegro are strict. As Jelena Džankić
writes: “naturalisation is a prerogative of the state, rather than an entitlement of the individual
applying for admission into Montenegrin citizenship”.373 Article 8 of the Law on Montenegrin
Citizenship is significantly entitled ‘Acquiring Montenegrin citizenship by admittance’ and
précises that the request shall be ‘in accordance with the interests of Montenegro’. The
petitioner must be over eighteen years old, released from citizenship of another country; have
369
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legally and continuously resided in Montenegro for at least ten years; have permanent
financial guarantee in Montenegro; have not been sentenced to prison for more than 1 year;
have basic knowledge of Montenegrin language; must not be a security threat to Montenegro;
must not have pending tax obligations.
Like in Montenegro, ‘admission’ (i.e., naturalisation) to Serbian citizenship consists of an
application (not a right) that results in an administrative decision by the Ministry of the
Interior, which has a discretionary power in this field. However, in actual fact, the Serbian
legislation is more liberal since it tolerates dual and multiple citizenships 374 . Further,
conditions for acquisition of citizenship of Serbia by admission include being older than
eighteen, residing continuously in Serbia for at least three years, and providing a written
statement accepting the Republic of Serbia as his/her state.375
The regulations on acquisition of the Slovenian citizenship by regular naturalisation are
officially based on the principles of prevention of statelessness, of free choice of citizenship,
and of gender equality. Nonetheless, while Slovenian citizens can hold dual citizenship,
foreign residents wishing to obtain Slovenian citizenship have to renounce their previous
citizenship to obtain the Slovenian citizenship.376
Foreign citizens may acquire Slovenian citizenship by naturalisation if they submit a release
from current citizenship or proof that he/she does not hold any citizenship; have lived in
Slovenia for ten years; do not constitute a threat to public order, security and defence of
Slovenia, have a clean criminal record; have fulfilled their tax obligations and have a
guaranteed permanent source of income. The applicant must also take an oath of respect for
Slovenia, and have some knowledge of the Slovene language.377
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3.3.2.3. Prevention of statelessness
Western Balkan countries’ national laws on citizenship also envisage safeguards in order to
prevent statelessness. While we have seen that jus sanguinis is predominant in the legislation
of Western Balkan countries, one also finds jus soli provisions, notably used for otherwise
stateless children born on the territory.
Albanian378, Bosnian379, Croatian380, Kosovar381, Macedonian382, Montenegrin383, Serbian384
and Slovenian385 domestic citizenship laws all provide that a child born in the territory will
acquire citizenship under the jus soli principle if the parents of this child are unknown. This is
to avoid the foundling becoming stateless. In any case, the legislation also specifies that if the
child’s parents become known before the child reaches a certain age (from seven to eighteen
depending on each national legislation) and he or she holds foreign citizenship, the first
citizenship can be relinquished at the request of his/her lawful parents, provided that the child
does not become stateless as a consequence of this action.386
In Albania and in Kosovo, there are other clauses that aim at eliminating and reducing
statelessness. Article 14 of the Albanian Law on Citizenship, notably, enables all persons who
have renounced Albanian citizenship because they have been promised another citizenship, to
re-acquire the Albanian citizenship in case they do not acquire the promised citizenship
within a reasonable period of time. In addition, Article 24 provides that: “The person who has
renounced the Albanian citizenship before this law comes to force, and does not have another
citizenship is re-granted immediately the Albanian citizenship based upon a request presented
by him”. In 1998, UNHCR was entrusted by its Executive Committee and by the UNGA with
providing technical and advisory services pertaining to the preparation and implementation of
nationality legislation to interested states. After examination of the draft Law on Citizenship
of Albania, UNHCR estimated that it was ‘of a high standard and, in principle, achieves this
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goal of the avoidance of statelessness’.387 Article 14 of the Law on Citizenship of Kosovo is
dedicated to the facilitation of the acquisition of the citizenship from refugees and stateless
persons, and Article 15 provides that: “A person with the refugee status or stateless person
may acquire the citizenship of the Republic of Kosovo by naturalization if he/she resides in
the territory Republic of Kosovo for five (5) years from the day of the recognition of refugee
or stateless person status.”
Yet one must keep in mind that the automatic acquisition of nationality by an otherwise
stateless child applies only in cases where the child is born to unknown parents, in other
words, this provision only applies to foundlings and does not address any other circumstances
in which a child may be stateless.
According to Charline Becker: “Granting nationality at birth to children born on the territory
of a country (…) is often seen as an effective tool to prevent statelessness (…) Finally,
another important problem against which jus soli is ineffective is the problem of birth
registration, disproportionally affecting Roma, Ashkali and Egyptian minorities in the
countries of the former Yugoslavia and also in Italy. Undocumented parents (…) cannot
register their children born at home and not in medical institutions. Even if this does not
render the children stateless, it places them in a vulnerable situation and at a ‘high risk of
statelessness’.” What Becker means is that it would be dangerous to consider jus soli in itself
as the ultimate solution to end statelessness, and the fight against statelessness requires states
not only to safeguard the acquisition of nationality at birth, but also to prevent the loss or
deprivation of nationality and finally to tackle situations of discrimination.388

3.3.2.4. The paradigm of ethnic citizenship
Francesco Ragazzi, Igor Stiks and Viktor Koska argue that Yugoslavia’s successor states used
their founding documents, constitutions and citizenship laws as effective tools to accelerate
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2015

nation-building and to ‘ethnically engineer’ their populations to the advantage of the majority
ethnic group.389
Albania did not experience implosion and war like its neighbours, and its citizenship
legislation does not include any consideration, formulation or provision based on ethnicity.
Nevertheless, the Albanian state has occasionally extended some citizenship rights to its coethnics in the former Yugoslav states: for instance it instituted a quota at university for
students of Albanian ethnic background, and granted citizenship to academicians, artists and
sportsmen living outside of Albania.390
Some authors 391 consider the constitution of Bosnia and Herzegovina to be built on a
methodology

of

‘constitutional

ethnography’

or

‘constitutional

nationalism’

with

consequences of discriminatory access to political rights already described supra in the Sejdić
and Finci v. Bosnia and Herzegovina case.392 As Eldar Sarajlic writes, “the communitarian
emphasis on the importance of ethnic groups prevents certain groups of individuals from
enjoying the full spectrum of their civil rights” including the right to access citizenship.393
Ragazzi, Stiks and Koska explain how citizenship laws in Croatia were used to create a
‘transnational nationalism’ that aimed not only to homogenise the national population through
the exclusion of non-Croats, but also to include all ethnic Croats from other countries into
Croatian citizenry, regardless of their place of residence.394 Not only did the law lay down a
specific procedure for acquiring Croatian citizenship for residents of Croatian ethnicity, it also
offered facilitated naturalisation to emigrants and their descendants (Article 11). Furthermore,
ethnic Croats, particularly those living in the ‘near abroad’ i.e., in Bosnia-Herzegovina,
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without residence in Croatia were allowed to obtain Croatian citizenship by simple
declaration (Article 16). 395
In contrast, Kosovo allows for dual and multiple citizenships and does not make special
provisions reflecting ethnic preference. This is probably explained by the direct involvement
and supervision of international institutions and actors in the law-drafting of Kosovo’s core
legislation. Since the aim of the new law was to create an all-inclusive citizenship regime, it
omits reference to ethnicity and attempts to integrate all minorities in the political and legal
framework.396
Article 1 of the Law on Citizenship of the Republic of Macedonia states that: “The citizenship
shall be a legal relationship between the persons and the state and shall not denote the ethnic
origin of the persons”. Since the internationally supervised Ohrid Framework Agreement397,
Macedonia has improved its citizenship legislation. However, as Ljubica Spaskovska argues,
inter-ethnic relations remain tense, and segregation or discrimination against Albanians,
Roma and other minorities may affect in practice their access to citizenship. 398
Article 1 of the Law on Montenegrin Citizenship: “Montenegrin citizenship represents a legal
relationship between a physical person (…) and Montenegro (…) and it does not indicate
national or ethnicity origin”. However, Jelena Džankić interprets the Montenegrin Citizenship
Act as a necessity of consolidating Montenegrin statehood more than an act of civic will, in a
‘pluri-ethnic society in which none of its ethnic groups forms a majority’ and where only 45%
of the population are ‘ethnic Montenegrins’.399
Article 23.1 of the Law on Citizenship of the Republic of Serbia provides that “A member of
Serbian nationality who is not residing in the territory of the Republic of Serbia is eligible for
admission to citizenship of the Republic of Serbia without release from foreign citizenship, if
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he is over 18 years old and if he was not deprived of working capacity and if he submits a
written statement that he considers the Republic of Serbia its state.” As Nenad Rava argues,
the terms of this article, as well as the general content of the Law on Citizenship are evasive
and ambiguous. They carry ethnic features, support the Serbian diaspora as well as the Serbs
in the neighbouring countries, and avoid defining the Serbian legal understanding of ‘citizen’,
‘nation’, or ‘state’.400
We have already seen that Slovenia was condemned by the ECtHR in 2012 for the arbitrary
denial of citizenship it committed in 1992 when it erased from civil registries all former
SFRY citizens resident in Slovenia that did not have the republican Slovenian citizenship at
the time of SFRY implosion.401 Another illustration of this tendency to ‘ethnicize’ citizenship
is given by Felicita Medved who explains how, in addition to the preferential access to
citizenship given to descendants of Slovenian emigrants (Article 12 of the Citizenship Act),
Slovenia has also introduced ‘external quasi citizenship’ rules that grant special privileges to
co-ethnic minorities in neighbouring countries.402
Without going so far as talking about citizenship laws based on ethnicity, undoubtedly
nationalism has impacted the legislations of the Western Balkan countries in their process of
state building. As we have seen in this chapter, Western Balkans countries’ citizenship
legislations have in common some exclusive features that undermine the prevention and
reduction of statelessness. We will now focus on the main shortcomings of these legislations
in relation to the avoidance of statelessness prevention and reduction, insisting on the concrete
implementation of the legal provisions.

3.3.3. Main shortcomings of the Western Balkan countries’ legislations
By December 2015, only Montenegro had signed and ratified the CoE Convention on the
Avoidance of Statelessness in Relation to State Succession. The European Convention on
Nationality has been ratified by only half of the Western Balkans countries: Albania, Bosnia
and Herzegovina, Macedonia and Montenegro. Only Macedonia and Slovenia did not accede
400
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to the 1961 Convention on Statelessness Reduction, and finally, all ratified the 1954
Convention relating to the Status of Stateless Persons.
Kosovo is a particular case since it has acquired neither UN nor CoE membership. In theory,
Kosovo can sign international conventions or treaties, and its Law on International
Agreements devotes its Article 2, entitled ‘Accordance with Rules and Principles of
International Law’ refers to the 1969 and 1986 Vienna Conventions on the Law of Treaties.403
However, the four conventions mentioned provide strict rules for accession, consisting of a
formal invitation to accede addressed by the General Assembly of the United Nations (Article
35 (c) of the 1954 Stateless Convention and Article 16 (c) of the 1961 Statelessness
Convention) or a formal invitation to accede by the Committee of Ministers of the Council of
Europe (Article 28 (1) of the 1997 Nationality Convention and Article 19 (1) of the 2006
State Succession Convention). Because some UN and CoE member states do not want to
recognise Kosovo as an independent State, it is for the moment difficult, diplomatically
speaking, to foresee such an invitation being sent to the Kosovar government.
At the end of the day, the most efficient tool for combatting statelessness is probably not the
ratification of international law instruments, but rather the transposition of these instruments
into domestic law.
Table 1: State parties to the main conventions relating to statelessness
UN
Albania

Stateless UN Statelessness CoE

Nationality CoE State

persons 1954

1961

1997

succession 2006

Acceded (2003)

Acceded (2003)

Signed (1999) and No
ratified (2004)

Bosnia

and Acceded (1993, Acceded (1996)

Herzegovina

succession

Signed (2006) and No
ratified (2008)

1959)
Croatia

Acceded (1992, Acceded (2011)

Signed (2005)

No

succession
1959)
403
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Kosovo

Not

a

UN Not a UN member

Not a CoE member

Not a CoE member

member
Macedonia

Acceded (1994, No

Signed (1997) and No

succession

ratified (2003)

1959)
Montenegro

Acceded (2006, Acceded (2013)

Signed and ratified Signed (2007) and

succession

(2010)

ratified (2010)

No

No

No

No

1959)
Serbia

Acceded (2001, Acceded (2011)
succession
1959)

Slovenia

Acceded (1992, No
succession
1959)

Based on the principles of sovereignty and self-determination, each state sets the conditions
for acquisition and loss of its citizenship, although theoretically it should respect its
international commitments and the framework set up by international law regarding
statelessness reduction and prevention. An individual’s access to citizenship will depend on
how the state he/she’s applying to will interpret the international and national citizenship
legislation, as well as how the administration implements them in actual facts.404 The Western
Balkan countries’ legislations are not spared of some contradictions with their international
obligations. Their domestic legislation concerning statelessness determination procedures,
loss of citizenship, residence requirements, and child-birth registration in particular, could be
improved. Last but not least, some discrepancy remains in between their theoretical legal
frameworks and the actual functioning of their administrations and public services.

3.3.3.1. Absence of statelessness determination procedures
Gábor Gyulai defines stateless status determination procedure as “a formalised procedure
based on specific legal provisions and having as objective to establish whether or not a person
404
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is stateless (either de jure or de facto). Such a procedure may be conducted either at the
request of a foreigner (similarly to a refugee status determination procedure), or ex officio
(for example in case of illegal aliens, in preparation of their expulsion)”.405
In breach of the 1954 Convention, Albania, Croatia, Montenegro, Serbia and Slovenia do not
have a definition of stateless people in their domestic law. Furthermore, Albania, Bosnia and
Herzegovina, Croatia, Macedonia, Montenegro, Serbia and Slovenia do not have specific and
formal procedures to establish statelessness. Yet, identifying stateless persons and granting
them basic rights allows them to fully participate in and contribute to the society in which
they live. It also reduces costs and security risks related to the marginalization of stateless
persons.406 In order to ensure fairness and efficiency, UNHCR recommends that statelessness
determination procedures ensure guarantees, including the right to an effective remedy in case
of rejected application. Legal aid and lowered administrative fees for statelessness
applications should be facilitated. Lastly, deportation of individuals who have an application
pending in a statelessness determination procedure should be suspended until the authorities’
final decision.407 So far, only Kosovo adopted the necessary legislation and by-law in the
form of administrative instruction for statelessness determination procedure and criteria.408
One notes that BiH, Macedonia and Montenegro have recently facilitated naturalization for
refugees and stateless persons by removing the requests of linguistic knowledge. In BiH and
in Macedonia, the original requested eight years of stay in the country have been shortened to
respectively five and six years. In Montenegro, a stateless person applying for naturalization
no longer has to fulfil conditions related to accommodation and source of income. However,
the reason why a stateless person may still fail to benefit from facilitated naturalization in
these three countries is the absence of a statelessness determination procedure. The fact that
statelessness determination procedures are missing hinders the implementation of the legal
provisions. For instance, although the law of all the Western Balkan countries provides
405
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children of stateless persons the right to acquire the nationality of the country they were born
in, they may be deprived of this right because their parents do not have the possibility to
prove their status as stateless persons.409
3.3.3.2. Loss of citizenship resulting in statelessness
According to Article 5.1 of the 1961 Convention: “If the law of a Contracting State entails
loss of nationality as a consequence of any change in the personal status of a person such as
marriage, termination of marriage, legitimation, recognition or adoption, such loss shall be
conditional upon possession or acquisition of another nationality.” Article 6 continues this
idea, stating that: “If the law of a contracting State provides for loss of its nationality by a
person’s spouse or children as a consequence of that person losing or being deprived of that
nationality, such loss shall be conditional upon their possession or acquisition of another
nationality.” Consequently, a child shall not be left stateless as a result of an adoption, for
example, and citizenship shall not be renounced if this results in statelessness.
As we have seen supra, states can arbitrarily deprive citizens of their citizenship through
changes in law and discriminatory criteria like ethnicity that leave whole populations
stateless.
Albania 410 , Macedonia 411 , Montenegro 412 and Serbia 413 explicitly acknowledge in their
citizenship law that loss or deprivation of citizenship cannot result in statelessness. According
to Article 7 (b) of the BiH Constitution (Annex 4 of the Dayton Peace Agreement): “No
person shall be deprived of Bosnia and Herzegovina or Entity citizenship arbitrarily or so as
to leave him or her stateless.”
However, in Croatia there is no safeguard against statelessness for children whose parents
lose citizenship of the country. Similarly, in Slovenia the loss of citizenship of the parents can
result in statelessness of the child, notably when the parents obtained nationality through
409
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fraud. Besides, parents can also voluntarily renounce the Slovenian citizenship on behalf of
their child, potentially causing their own child to be left stateless.414

3.3.3.3. Residence requirement issues
The wars and large migration flux that followed the dissolution of the SFRY provoked
considerable difficulties in regulating identity and residence documentation that, still
nowadays, have not been solved. In BiH, Croatia, Kosovo, Montenegro and Serbia, some civil
registries were destroyed during the conflicts, resulting in the loss of residence information
and proof.
In Serbia, marginalized Roma live in informal settlements and cannot document home
ownership or any other legal basis of housing. According to a UNHCR survey, 3% of the
RAE population (approximately 4,500) do not have a registered residence. 415 While
administrative procedures are complicated, slow and pricey, the absence of registered
permanent residence can deprive Serbian nationals of the rights normally attached to
citizenship, and even of the possibility to transfer citizenship to their children. In actual fact,
such consequences almost exclusively arise in cases of Roma from informal settlements, as
well as in the cases of citizens of Serbia originating from Kosovo, with habitual residence in
Serbia.416
For many Roma families, lack of documentation and the ensuing risk of statelessness is also a
problem inherited through generations. This is due to lack of awareness of the importance of
civil registration, practical obstacles to civil registration (including fees) or discriminatory
practices in the registration process. Lower levels of education have also made it all the more
difficult for many Roma to acquire the documents needed.417 Finally, it is difficult to prove
legal residence in a country when, as a new-born child, one has never been registered and
therefore loses the right to apply for citizenship
414
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3.3.3.4. Untimely birth registration
A common characteristic for all Western Balkan countries is the untimely registration of the
fact of birth of children. Obstacles to registration of a child’s birth include a certain rigidity of
the administration or even the requirement of bribery, lack of documentation of the parents,
lack of information, giving birth at home or a lack of cooperation by local authorities and
administrations. Members of Roma communities are in every country the most affected by
this problem of late registration.418
Additionally, birth registration is generally a two-step process. Firstly, hospitals are required
to report the birth of a child within a specific time frame. Second, one authorized person must
visit the municipal registry office to complete the birth registration where he/she will provide
formal proof of the identity and civil status of both parents. If one lets the legal deadline pass,
the only option is a separate administrative procedure for late or subsequent registration of
birth that may be fastidious, lengthy and costly.419
To remedy untimely birth registration issues, the concerned countries can improve their
legislations, especially by introducing procedures for determination of date and place of birth
for persons. Thus, in 2012, Serbia adopted amendments to the Law on Non-Contentious
Procedure, providing that persons who are not registered in birth registry books and as a result
are at risk of statelessness, file a petition with the court to determine the date and place of
birth.420 Even if this procedure is imperfect, mainly because of the slow process stretching
from the Court decision determining the date and place of birth of a person to their
registration in civil registry books and issuance of a birth certificate, it still has the merit of
existing, and with time is becoming more and more efficient.421
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In Kosovo, the recent Law on Civil Status422 also facilitates the use of witnesses in birth
registration for all inhabitants who lack the required documents. The law notably foresees the
right of all children who are born within Kosovo to register in the civil registry books, no
matter the permanent settlement of their parents.423
Yet, one cannot play down the fact that even when a country adopts the appropriate
legislation to avoid the occurrence of statelessness, this legislation has no effect if it is not
adequately implemented in actual fact by sub-laws, administration practices and the actions of
local authorities.

3.3.3.5. Divergences between the theoretical legal frameworks and the actual functioning of
the institutions
After the disintegration of SFRY and state succession, while the members of national
majorities managed to arrange their paperwork in the immediate transitional period,
marginalized minorities, especially Roma, had difficulty meeting the various requirements for
confirming or acquiring citizenship. After they missed the temporary window of opportunity
for facilitated procedures, acquisition of citizenship has become more complicated, and,
nowadays, administrative procedures continue to be a major obstacle for many persons at risk
of being stateless.
These obstacles can be real as well as perceived. For example, fear of being charged a
hospital fee for giving birth without health insurance is an incentive for some women to give
birth at home. Or some women without documents may borrow the health booklet of a
relative to avoid fees, and the baby is consequently legally registered with a different family.
Moreover, hospitals sometimes fail to execute their legal obligation to report births to the
registry office.424 Later, in case of opting for subsequent registration, the requirements are
heavy and include providing the ID cards of both parents, legally registered residence of the
parents, marriage certificates, fees connected to the administrative process, and sometimes
422
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fines associated with missed deadlines. All these requirements can be particularly problematic
for Roma, who may potentially lack ID documents, live in illegal settlements, may not be
officially but rather traditionally married and have low-income.
In contrast with subsequent registration, the administrative procedure of re-registration
concerns persons whose registration in civil registry books was destroyed or dislocated during
the conflict in Kosovo. The process of re-registration is usually less complex than that of
subsequent registration, but it requires personal civil status documents issued prior to 1999.
Documents issued after that date, by UNMIK or by Kosovo authorities, are not accepted by
Serbia.425
In any case, administrative practices vary from one place to another, depending on the
willingness as well as on the capacities and knowledge of local administrative bodies and
municipal officers. The problem is that administrative failures or breaches often affect
vulnerable and discriminated populations that may not know their rights or have limited
access to justice and possibilities of appeal against administrative decisions. As UNHCR
describes in its Global Action Plan to End Statelessness 2014-2024, reforms of citizenship
laws and policies, even if they go towards improvement, are sometimes difficult to achieve in
practice. Besides, prevailing social views regarding ethnic, religious or other minorities may
be difficult to change. Sometimes, governments merely lack capacity to undertake the fight
against statelessness.426

3.4. Interim conclusions
In conclusion, it appears that there is still much room for improvement of the Western Balkan
countries’ national laws in order to fully comply with their obligations linked to avoidance of
statelessness under international law. For historical reasons, the citizenship laws we analysed
have many features in common, including their exclusive rather than inclusive character, and
the influence of nationalist discourses in these young states. This is less obvious in countries
that were at some point administered by the international community, such as Bosnia and
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Herzegovina, Kosovo, and to a lesser extent Macedonia. The post-conflict international
presence in the Western Balkans put a lot of effort into ensuring protection for minorities and
preventing ethno-nationalist policies. Even if adhesion to the international instruments
preventing statelessness and protecting stateless people is globally satisfying in the region,
there is still a gap in between the states’ commitments and their concrete policies. According
to UNHCR, 17,000 people who are stateless or of undetermined nationality, many of whom
belong to the Roma minority, continue to lack access to civil registration and documentation
in the sub-region.427 UNHCR offices in Belgrade, Podgorica, Pristina, Sarajevo, Skopje,
Tirana and Zagreb and their implementing partners continue to work with the respective
governments to improve legislation preventing statelessness, and to ensure the acquisition of
nationality by people known to be stateless or whose nationality is undetermined. UNHCR
also recommends establishment of formal mechanisms to identify stateless people among
migrant populations as well as collaboration throughout the region with civil society
organizations.428 Having reviewed the historical context, semantics and legal framework of
the Western Balkan countries, we now have the tools to analyse the quantitative and the
qualitative aspects of statelessness phenomenon.
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Chapter IV. THE PHENOMENON OF STATELESSNESS IN THE WESTERN
BALKANS: QUANTITIVE AND QUALITATIVE APPROACHES

As already mentioned in the introduction, it is very difficult to obtain reliable figures and
statistics on stateless people. The well-identified and recorded cases concern de jure
statelessness, when the individual is officially granted the status of stateless by the state
authorities. However, the vast majority of the population of concern for the object of this
research escapes the notice of the official records. In the previous chapters, we found out that
there are several categories of persons at risk of statelessness in the contemporary Western
Balkans. This includes persons who are not registered in birth registries (or ‘legally
invisible’), persons of undetermined citizenship, persons who were registered in registry
books that were lost or remain unavailable to the authorities after the Yugoslav wars, and
persons who did not acquire citizenship after the dissolution of the SFRY. From the collected
interviews and questionnaires compiled for this research429, it appears that the situations vary
considerably from one individual to another. Notably, while some stateless people are fighting
either to be officially recognised as stateless and to be protected as such, or to receive
citizenship and all the subsequent rights that come with it, some do not know that they have
rights and remedies. Some stateless persons, particularly among discriminated communities,
even fear being deported if local authorities discover they are undocumented and therefore
prefer to remain invisible.
From our analysis of the history, geopolitical context and legal framework of the Western
Balkan countries, it appears that issues linked to statelessness are not only badly known, but
also attract little interest, and are not a priority on the governments and parliaments’ agendas.
Globally speaking, the Western Balkan states seem to be in no hurry to make the necessary
amendments to their citizenship laws in order to prevent or reduce statelessness, and to be
disinclined to take administrative measures to improve the texts’ implementation. It seems
that little attention is paid to stateless people, and one hypothesis that looms out of this is that
stateless people are also, in almost all cases, members of minority groups. Therefore one can
legitimately question the local policies and the potential influence of nationalism and
discrimination in access to citizenship. The purpose of this chapter is to clarify as much as
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possible the nature and the scope of the statelessness phenomenon in the Western Balkans. To
this aim, we have to integrate into our reflection that the borders of the theoretical concepts
exposed in the first part of this research are not as definite in reality. Although the nature of
the subject makes it impossible to have exact figures, we will first adopt a quantitative
approach before qualitatively analysing our fact-findings.

4.1. Terminology considerations around statelessness in the Western Balkans
One can wonder whether, while researching on the phenomenon of statelessness in the
Western Balkan countries, one should speak about ‘de jure’, or ‘de facto’, or ‘at risk of’, or
‘legally invisible’, or ‘unrecognised citizens’ etc. In fact there is no answer to this question,
since one can find all of these different cases most of the time, definitions are entangled and
overlapping. UNHCR, which is, as we have seen previously, the UN agency primarily
mandated to prevent and reduce statelessness as well as to assist and to protect the rights of
stateless people, maintains a database that constitutes the most reliable statistics available.
However, this database quantifies de jure statelessness cases, i.e., individuals recorded
because they are ‘not considered as a national by any State under operation of its law’.
Normally, this qualification and classification are obtained after a legally defined
determination procedure. Yet, we have already noted that these procedures are still missing in
the Western Balkan countries. As a consequence, statistics are gathered on other grounds,
such as, for example, census, when people declare they perceive themselves as stateless, or on
the basis of information provided by local and international NGOs, or IOs interested in the
subject. Obviously, it then becomes difficult to compare the data of several countries that
have been obtained through different sources and methodologies.
In the first part of this research, we understood that there are debates around the terminology
de jure and de facto statelessness, since International Human Rights Law had first taken only
de jure statelessness into consideration. In the field, practitioners such as Equal Rights
Trust430, often prefer to talk about ‘effectively stateless’, i.e., those with a legal identity that
they cannot prove. Indeed, while, on the one hand, the ‘stateless’ are not considered citizens
by any state, cannot produce documents, may have enjoyed in the past citizenship that they
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lost, are outside their state of origin (de jure), or are unable or unwilling to receive state
protection because of recognized reasons (de facto); on the other hand, ‘legally invisible
persons’ do have a valid claim to citizenship, cannot prove this claim due to a number of
reasons, such as lack of access to documents, complexity of registration process, and may be
inside or outside their state of origin.431 Thereby, the phenomenon of statelessness is complex
and ill-defined. It is often difficult to assess whether people are stateless, at risk of becoming
stateless, or simply unregistered and undocumented. For the purpose of our research, we will
choose to speak about ‘statelessness’ as encompassing all these different aspects and various
situations.
From the reports of IOs432 and NGOs433, as well as from the interviews and questionnaires
collected in the field, it appears that one finds in the Western Balkan countries people affected
by these various ‘types’ of statelessness. Most of them are not officially recognized as
stateless persons by the states authorities, and they never went through formal procedures to
determine their status in the country they reside. More importantly, what they have in
common is that the vast majority of these people are members of socially marginalized Roma,
Ashkali or Egyptian communities (RAE). This can be explained by congruent and concurring
factors: the fact that they were the population least documented and least aware of the
importance of personal documentation at the time of SFRY implosion, the fact that they have
no ‘motherland’ (or external national homeland) to refer to, unlike the other ‘national
minorities’, and the fact that the new states, for nationalist and discriminatory reasons, were
reluctant to include these minorities into their new citizenry. Yet, the uncertainty about the
size of the RAE population, coupled with the uncertainty of the data concerning statelessness
in the region, renders the work on figures rather uncertain.
For all these reasons, it is difficult if not impossible to work with reliable statistics.
Quantitative figures may, in the best case, provide an idea of what the trends and tendencies
431
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are, but should be taken cautiously, keeping in mind that they do not “give the full picture”. It
is while being mindful and aware of these weaknesses and shortcomings that we will
undertake the exercise of data comparison and analysis.

4.2. Data and statistics: comparative figures of statelessness in the Western Balkans
If we refer to the Council of Europe’s working data, it estimates that there would be about
10,000 stateless persons in Bosnia and Herzegovina, 1,500 in Montenegro, 17,000 in Serbia,
and 4,000 in Slovenia.434 According to UNHCR, despite efforts to improve relevant laws and
administrative practices, 17,000 people who are stateless or of undetermined nationality,
many of whom belong to the Roma minority, continue to lack access to civil registration and
documentation in the sub-region.435 These estimations encompass statelessness in its broadest
meaning, i.e., de jure, de facto or at risk of being stateless. Although these data are far from
being precise and are difficult to verify, a short calculation would make them represent 0,26%
of the population in Bosnia and Herzegovina, 0,24% in Montenegro, 0,24% in Serbia, and
0,2% in Slovenia.436 Even if it would not be scientifically rigorous to build an analysis upon
figures that are necessarily incomplete, we still need to consider these figures, since they
allow us to obtain a general picture and an approximate idea of the reality. We will examine
each country’s situation, refining the quantitative information available as much as possible,
in order to obtain comparable results and be able to bring out potential trends and tendencies.

4.2.1. Statelessness in Albania
Official data relating to the population of Albania is compiled by the Institute of Statistics of
the Republic of Albania. The most recent population data is that which was gathered through
the national census conducted in 2011. This included the category of stateless persons, who
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numbered 7443.437 The UNHCR database on its population of concern, updated in June 2015,
gives the same figure.438
One has to take into consideration that this number is based on the census questionnaire
regarding citizenship, and consequently on individuals’ answers and self-perception. Thus,
certain Albanian emigrants were left stateless due to voluntary renunciation of nationality and
failed citizenship applications in the destination country, for example in Germany or in
Greece. The process for reacquisition of citizenship is complicated by the fact that the person
has not registered in the regional civil status offices and therefore has to go through judicial
procedures. Additionally, the law for asylum in Albania provides protection to stateless
people who qualify for refugee status. Yet, if the stateless person is not also a refugee his/her
status becomes unclear. Lastly, an unknown number of the Greek minority in Albania lacks
citizenship. Most of them live in a southern region called Northern Epiros, although Greece
allowed them to obtain dual citizenship in 2006.439 In other terms, it means that the number
given by the Albanian authorities and UNHCR correspond to ‘de jure’ statelessness: i.e.,
former Albanian citizens who lost their citizenship, stateless immigrants that took refuge in
Albania or people who live in Albania but do not manage to obtain Albanian citizenship
because of conflict of law.
However, among the identified and non-identified cases of statelessness, many are due to a
mere lack of birth registration and consequently a lack of identity documentation. The Roma
and Egyptian populations are the ones who face the most difficulties with civil registration.
According to an UNDP survey, in 2011, 5.7% of Roma children and 0.7% of Egyptian
children aged between 0 and 18 were not registered.440 Interviews with TLAS legal aid
workers, UNDP officers and People’s Advocate personnel reveal that many Roma women
give birth at home, then the birth is not registered by the parents within the prescribed
deadline, and consequently the child does not receive a birth certificate. Another illustrative
case is the situation where the child was born abroad and the parents could not access nor
437
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knew they could access the consular services. Later, subsequent registration requires legal and
administrative assistance that most Roma do not know where to obtain and cannot afford.
Besides, subsequent registration is a complex and costly procedure in Albania, involving
notably a DNA (deoxyribonucleic acid) test, a gynaecological exam of the mother, and the
parents’ identity documentation. Although Albania adopted a Law on Free Legal Aid441 and
subsequent by-laws in 2011 and 2012 that theoretically guarantee free primary and secondary
legal aid services to persons who cannot afford them, access to justice remains a real
challenge for a vulnerable population. In a letter addressed to the Albanian Minister of
Justice, the CoE Commissioner for Human Rights expressed his worries about the remaining
shortcomings of the Albanian legal aid system. He notably underlined the fact that restricted
selections of beneficiaries, scarcity of lawyers involved and the remaining high costs of court
fees continued to exclude vulnerable populations, and in particular Roma and Egyptians.442
Anti-Roma feelings may also cause statelessness, when some personnel from civil registries
refuse to register or issue documents to Roma individuals with the pretext that they do not pay
their taxes, although this is forbidden by a specific Ministry of Interior instruction.443 In 2013
the People’s Advocate444 proposed amending the Law on Civil Status, raising awareness
about the fact that many Roma and Egyptians live in informal settlements and cannot enjoy
political, social or economic rights as citizens, for the reason that they are not officially
registered as residents in local and municipal administrations. 445
Without being able to give any alternative figure, one can reasonably estimate, based on
practitioners’ fieldwork reports, that the number 7443 is lower than the real number of people
in a situation of statelessness in Albania. Some further hundreds if not thousands of people,
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particularly among the Roma and Egyptian communities, are probably ‘unrecognised citizens’
because they lack personal documentation.

4.2.2. Statelessness in Bosnia and Herzegovina
In June 2015, UNHCR’s database on the population of concern gave the following numbers
of stateless people in its country operation profile of Bosnia and Herzegovina: 79. 446
Nonetheless, this figure concerns de jure statelessness. UNHCR also estimates that at least
1,500 Roma lack birth certificates or proof of citizenship.447 In addition, we previously
mentioned the CoE evaluations of about 10,000 people at risk of being stateless. Besides,
UNHCR estimated in 2013 that about 5,000 people, mainly from the Roma community, are
de facto stateless because they lack personal documentation and are unregistered.448 Official
statistics here again concern de jure statelessness, and do not reflect the reality of several
thousand Roma who lack proof of ties with the Bosnian State. In BiH, like in the other former
Yugoslav republics, the disintegration of the SFRY, war and forced displacement generated
among Roma populations numerous cases of loss of their Yugoslav citizenship without access
to the new state’s one.449
In Bosnia and Herzegovina, the displacements caused by the war include those from one
former SFRY republic to another, as well as internal displacement within BiH after the
Dayton Peace Accords split up state into two ‘Entities’, Republika Srpska and the Federation
of Bosnia and Herzegovina (the latter being further sub-divided into Croat and Muslim
cantons). Roma people had to flee their former places of residence depending on the
perception the majority had of them and of their stance during the war. Whether refugees or
IDPs, most of them found themselves persecuted and impoverished and were unable to bring
proof of former residence to civil registries.450 In addition to the migrations caused by the
446
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war, various socio-economic factors contributed to this absence of legal ties and
documentation in a country where the economic recession hit minorities particularly hard. For
example, there are cases where Romani mothers are unable to pay for maternity care and flee
the hospital with their new-born child before receiving a birth certificate for the infant.
Similarly, for Romani children born at home, it can be prohibitive for the families to procure a
birth certificate because of administrative costs or fines. A person without a birth certificate
will then be unable to access a personal identity card, and have no administrative existence,
which can later affect the status of children and grandchildren, eventually resulting in
intergenerational exclusion.451
This is why we can conclude, similarly to the Albanian context, that the number of 79
stateless people for Bosnia and Herzegovina is certainly underestimated, and that probably
several hundred people that are legally invisible should in fact be entitled to BiH citizenship.

4.2.3. Statelessness in Croatia
In June 2015, Croatia’s country profile on the UNHCR database indicated 2886 registered
stateless people.452
In its Concluding Observations on the third periodic report of Croatia, the Human Rights
Committee expressed its concern about the number of stateless persons, underlining that they
are ‘mainly Roma’, who face difficulties in meeting the requirements for obtaining Croatian
citizenship because they often lack personal identity documents. 453 Indeed, among the
recorded stateless cases, most of them date back to Croatian independence. Like in the other
Western Balkans countries, people who lived in Croatia at the moment of the break-up of
SFRY and did not possess the republican citizenship were not entitled to automatically
acquire citizenship, and had to apply for citizenship by naturalization. Since members of
451

Commissioner for Human Rights, Human Rights of Roma and Travellers in Europe, CoE publications,
Strasbourg, February 2012, p184
<www.coe.int/t/commissioner/source/prems/prems79611_GBR_CouvHumanRightsOfRoma_WEB.pdf>
accessed 1st January 2016
452
2015 UNHCR subregional operations profile - South-Eastern Europe <http://www.unhcr.org/cgibin/texis/vtx/page?page=49e48d7d6&submit=GO> accessed 1st January 2016
453
Human Rights Committee Concluding Observations of on the third periodic report of Croatia,
CCPR/C/HRV/CO/3, 30 April 2015, p3 <http://daccess-ddsny.un.org/doc/UNDOC/GEN/G15/086/33/PDF/G1508633.pdf?OpenElement> accessed 1st January 2016

155

Roma communities lacked personal identity documents, they could not go through
naturalization procedures and found themselves in a situation of statelessness, which was
transmitted to the next generation. In addition, the naturalization procedure’s demanding
criteria, such as knowledge of the Croatian language and Latin script, as well as of Croatian
laws and customs, rendered naturalization even more complicated for many who did not enjoy
the educational level necessary and sufficient for these criteria.
In 2014, a UN joint survey evaluates that between 1,500 and 2,000 members of the Roma
community face problems related to unresolved legal status.454 Furthermore, the local NGO
Legal Information Centre455 and the UNHCR Office in Croatia estimate that 25% of the Roma
population would be stateless. 456 According to the 2011 census, there are 16,675 Roma in
Croatia, but the UNDP in Croatia and other experts believe the number is much higher,
between 30,000 and 40,000, because some Roma are not registered due to their lack of
identity documents or have registered as Croats because they fear discrimination. So if we
take the highest estimation that would make 10,000 stateless Roma in Croatia, and increase
the official number of 2886.457

4.2.4. Statelessness in Kosovo
Due to the particularity of the legal status of Kosovo458, official data on stateless people are
not available. Kosovar citizenship itself remains contested by some states, including within
the EU.459 However, we can collect data linked to the statelessness issue from fieldwork and
reports of IOs and NGOs involved on the ground.
Thus, the UNHCR office in Pristina and its implementing partner, the NGO Civil Rights
Program Kosovo (CRP/K), are engaged in providing legal assistance to persons in need of
personal documentation, particularly undocumented Roma, Ashkali and Egyptian (RAE), for
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preventing the risk of statelessness.460 During an interview that took place in Pristina in July
2015, Naim Osmani, Executive Director at CRP/K informed that CRP/K had been assisting
an average of 2,500 unregistered persons for the last several years, who were all members of
minorities.
The UNICEF office in Pristina recently campaigned about Article 7 of the CRC.461 Without a
birth certificate, a child may face difficulty proving his/her age and even existence. In
Kosovo, many undocumented people are de facto stateless because they were not registered at
birth. According to a UNICEF report on birth registration, nowadays 8.3% of Kosovo
households have failed to register the birth of (some of) their children under 18-years-of-age.
Among these 8.3%, the Roma, Ashkali and Egyptian communities are most likely not to
register the birth of their children (14% of children under 18 years old in the Albanianmajority area and 5% in Serb-majority area have not been registered). The birth registration
rate in Kosovo (93.1%) is very similar to that of Macedonia (93.8%) and these two countries
have the lowest birth registration rates in the region. Interestingly, the report also reveals that
the most common reasons for birth non-registration include a lack of knowledge of the
importance of birth registration and about the procedure, especially in rural areas, as well as
missing documentation required from parents.462
In the period 2010-2011, the OSCE mission in Kosovo also monitored the civil registration
process and examined progress and shortcomings of Kosovo institutions in ensuring access to
civil registration for minorities. Based on this monitoring work, the OSCE recommended to
the Kosovar Ministry of Internal Affairs to better equip the local registration offices,
including with communication services in minority languages, lowered registration fees for
the most vulnerable, and reinforced cooperation between municipal human rights units and
NGOs.463
Although these practitioners’ fact-findings are difficult to utilise, there is no doubt that
Kosovo is not spared from an important part of its population being excluded from
460
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citizenship. In fact, the UNICEF report quoted is rather worrying, and suggests that the
number of legally invisible persons in Kosovo could be at least as high as in Macedonia.

4.2.5. Statelessness in Macedonia
According to the UNHCR database, as of June 2015, there were 717 stateless people among
the population of the Republic of Macedonia.464 UNHCR also mentions 800 further people
who lack civil registration and documentation.465
The real number of stateless persons in Macedonia is nevertheless unknown. It includes some
members of the Roma communities that are undocumented since the disintegration of the
SFRY or have always been undocumented, and therefore are rendered de facto stateless. It
also includes other de jure and de facto stateless individuals among the estimated 5,000 Roma
who fled Kosovo in 1999.466
At the time of its independence, the Macedonian State allowed one year for the people who
did not have the republican citizenship to apply for naturalization if they met the
requirements. Nevertheless, many Roma were not able to pay the expensive fees and/or
submit administrative evidence of 15 years of permanent legal residence in Macedonia, a
wedding certificate, or proof of permanent source of income.467 As an illustration of the
failure of this naturalization operation, a 2003 survey by the European Roma Rights Centre
revealed that out of 2,224 Roma over the age of 18, 153 did not have citizenship certificates,
749 did not possess passports, 148 did not have ID cards, and 120 did not possess birth
certificates.468
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Lastly, in Macedonia too, access to birth registration is challenging due to the fact that often
parents belonging to marginalized groups such as RAE fail in meeting all the requirements,
and the fact that full registration is not automatically conducted at birth. Notably, the
requirement for parents to provide valid identification documentation, including a legally
registered residence, can be impossible for some to meet, and this requirement serves to
perpetuate the cycle of undocumented parents transferring their ‘de facto’ statelessness to the
next generation.469 Furthermore, the 2009 Law on Registry Books insufficiently defines the
procedure for subsequent birth registration (after the one month deadline has passed). Some
registry offices do not accept the two witness statements, and a DNA analysis is required to
prove family links, which represents a substantial obstacle to individuals without financial
means.470 Finally, although it is very difficult to have a realistic idea of the number of
unregistered children that are therefore undocumented and at risk of statelessness in
Macedonia, it certainly overtakes the official data of 717.

4.2.6. Statelessness in Montenegro
In June 2015, UNHCR database on population of concern gave in its country operation profile
the following numbers of stateless people in Montenegro: 3284.471
In Montenegro, like in the other countries of the former Yugoslavia, problems around birth
registration and confirmation of citizenship are nested and disproportionately affect the Roma
population. In December 2013, the Montenegrin Ombudsman expressed the opinion that
undocumented Roma represent the most vulnerable category of the population.472
During the Yugoslav wars, Montenegro was a safe haven for many refugees, particularly
following the conflict in Kosovo when the numbers of refugees/displaced reached the
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equivalent of 20% of the Montenegrin population.473 Vrela Ribnicka and Konik refugee
camps are well-known in the Western Balkans region as they hosted up to 2000 refugees and
IDPs in the aftermath of both Bosnian and the Kosovar wars. Almost all of these people were
Roma and had lost their documentation during their displacement. Although UNHCR insists
that these people should have the status of refugees, the Government of Montenegro considers
them IDPs since in 1999 they had to migrate within the then Federal Republic of Yugoslavia
from Kosovo (as part of Serbia) to Montenegro (as the second federal unit) without crossing
an internationally recognized border.474 In 2009, the Government of Montenegro allowed
displaced people to apply for the status of foreigner with permanent or temporary residence,
under privileged conditions.
In 2009 also, UNHCR, its implementing partner, the NGO Pravni Centar/Legal Centre and
UNICEF led a joint survey on civil registration in Montenegro among the RAE population.
From people interviewed, whether ‘local’ or refugees/displaced, 38.6% had incomplete
personal documentation. The statistics provided by the Montenegrin Bureau for the Care of
Refugees, showed that half of the 4,500 RAE refugees/displaced from Kosovo had incomplete
documentation. From these displaced families, 80% of the children lacked a birth
certificate.475 The survey found out that the interviewees who lacked personal documentation
were divided in three categories: persons who had never been registered in the birth or
citizenship registries; persons who were registered in the birth registries but not in the
citizenship registries; and persons who had been registered in registry books that have been
destroyed or disappeared during the 1999 conflict in Kosovo. 476 UNHCR and UNICEF
concluded their survey by recommending that the Montenegrin government simplify the
process of subsequent birth registration for RAE children born in Montenegro; simplify the
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procedure for obtaining citizenship for resident RAE; and raise awareness and registration
campaigns in order to durably reduce the number of people at risk of statelessness.477
Having taken into consideration the UNHCR and UNICEF findings, one can write that there
are chances that the figure of 3284 is close to the reality.

4.2.7. Statelessness in Serbia
The UNHCR database on population of concern as updated in June 2015 indicates that Serbia
–including Kosovo- counts 3490 stateless people.478 Here again, it is difficult to use this
figure, especially because it includes Kosovo.
According to the last Serbian census in 2011, there would be 147,604 Roma people who
describe themselves as such, but unofficial estimates double or even triple this figure.
UNHCR estimates that there could be up to 450,000 Roma, Ashkali and Egyptians living in
Serbia, and that 6,8% of them, i.e., around 30,000 persons479, have been identified as being at
risk of statelessness because they lack identification documents.480
As we have seen supra481, the 2004 Serbian Law on Citizenship, as amended in 2007, aims at
preventing descendants of Serbian citizens and children born in Serbia from remaining
permanently stateless. However, due to the difficulties related to birth registration, the
exercise of the right to citizenship is impeded because birth registration is precisely the
precondition for initiation of procedures for acquisition of citizenship.482
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Significantly, in July 2014, the Committee on Economic, Social and Cultural Rights
recommended in its Concluding Observations on the second periodic report of Serbia that it
“ensure effective access by refugees, returnees and internally displaced persons, in particular
Roma without a registered residence who live in informal settlements, to procedures for birth
and residence registration in order to facilitate access to personal documents, including birth
certificates, identity cards and work booklets”.483 This recommendation is only one of several
recommendations issued to Serbia over the past years related to the violation of human rights
of the persons who have not been registered at birth and who are at risk of statelessness, and
related to the state’s obligation to find a systemic solution for the respective problem.484
We can deduct from this that in Serbia, not including Kosovo, the number of people in a
situation of statelessness as globally understood is closer to 30,000 than to 3490.

4.2.8. Statelessness in Slovenia
The UNHCR database on population of concern counted, in June 2015, only 4 stateless
people in Slovenia.485
Nevertheless, like in Albania, BiH, Croatia, Kosovo, Macedonia, Montenegro and Serbia, the
problem of statelessness remains partially hidden, because people of concern are legally
invisible since they lack birth or residence registration, and consequently are not included in
any database.
In 1992, the Slovenian government ‘erased’ from the civil registry the names of at least
18,305 and perhaps as many as 25,671 citizens of the former Yugoslavia who were legally
residing in Slovenia, thereby withdrawing their legal resident status and placing them on a
register of foreigners illegally residing in Slovenia. Although the Slovene Constitutional
483
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Court declared the erasure illegal, the Slovenian government failed to adopt legislative
measures to restore legal residence status to the individuals whose names were erased.486 In
2012, the ECtHR finally condemned Slovenia in its judgement in the Kurić v. Slovenia
case487, a violation of Article 8 (private life), but also finding that there had been a violation
of Article 14 (non-discrimination).
Furthermore, the ECtHR applied the ‘pilot-judgment procedure’ and indicated that the
Slovenian Government should, within one year (i.e., by 26 June 2013), set up an ad hoc
domestic compensation scheme. The ‘erased’ would have three years to file a compensation
claim after the law enters into force. It is assessed that some 12 000 people would be
eligible.488 The three years delay has not passed yet, and not all of these people could accede
to citizenship yet, since procedures of naturalization remain complex and lengthy. As
Katarina Vucko & Neza Kogovsek Salamon write, ‘it is probable that more stateless persons
than the small number who are visible in the Ministry’s statistics actually live in Slovenia, yet
have so far remained unrecognised and undetected as stateless, as Slovenia does not have a
dedicated statelessness determination procedure’.489

4.2.9. Regional overview
What emerges from this quantitative approach is undoubtedly the impossibility to analyse
data, statistics or figures on statelessness, since they are approximate and incomplete, come
from different sources, and encompasses various understandings due to the complex nature of
the subject. Although the identification of stateless people or individuals with undetermined
nationality is a prerequisite for addressing the problem, as we have seen supra490, most of the
Western Balkan countries still lack a legal definition of statelessness and determination
procedures. Consequently, the statistics from one country to another may encompass
populations ‘at risk of statelessness’ but in very different situations, including the people who
486
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are undocumented because they never were registered at birth or as resident. Another
difficulty to mention is the fact that methodologies and period of time vary from one country
to another and from one investigating organisation to another. However, if we do the exercise
of resuming the data we collected into a recapitulative table, we may put things into
perspective and obtain a rough idea of the different statelessness phenomena.

Table 2. Stateless population, Roma and stateless Roma by countries (estimates)
1. Stateless (2015 2. At risk of 3. RAE
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Even if it would not be scientifically rigorous to build an analysis upon figures that are
sometime vague and necessarily incomplete, we still need to consider these figures, since they
allow us to obtain a general picture of the reality. For the purpose of this analysis, compelling
and confronting the different estimations with a more qualitative approach can bring out some
common trends. Personal field research, including observation, interviews and the collection
of people’s subjective experiences come to complete and refine the data interpretation.521

4.3. Analysis of the figures: the common trends
In the eight countries studied, there is a blatant problem: significant parts of the population do
not have any recognised citizenship.

Because they lack civil registration and personal

documentation, they encounter substantial difficulties in their attempt to obtain proof of
citizenship in the country where they are habitually resident or even where they were born.
Many of them lost their papers during the SFRY implosion, while others had not been
registered at birth and never had any documentation until 1991. When the moment came to
undertake administrative procedures to obtain the new citizenship of the successor states,
these people stayed on the side. From the statistics, interviews and questionnaires gathered for
this research, it clearly appears, apart from a few individual exceptions corresponding to
immigrants who took refuge in the Western Balkans region, that most of the people without
formal citizenship belong to RAE communities. This is corroborated by the numerous casestories published by NGOs working with stateless persons.522 Another common point among
the countries compared is that the available data on statelessness have shown a decrease over
the last past years.

4.3.1. A sign of relative progress: some decreasing figures
In recent years, important efforts have been deployed in the Western Balkan region to raise
awareness about statelessness, and more particularly about avoidance of childhood

521

See in Annex n°2 the questionnaire used for the field research
See notably PRAXIS’ reports, in particular ‘Persons at Risk of Statelessness in Serbia - Case Studies’,
January 2011 <http://praxis.rs/images/praxis_downloads/praxis-persons-at-risk-of-statelessness-in-serbia.pdf>
accessed 1st January 2016
522

166

statelessness.523 Some awareness campaigns about the importance of birth registration were
raised by IOs and NGOs, like UNFPA, UNHCR, UNICEF, Plan and National Roma Centrum
and certainly impact the populations at risk.524 The NGO Praxis has observed that over the
last few years, there was some progress made in the prevention of new cases of statelessness
and in finding a solution for persons who have been living without citizenship or proof of
citizenship for years.525 If one goes back to oldest statistics, like for example the UNHCR
database of the three previous years, all the (official) figures regarding statelessness have
decreased.

Table 3. UNHCR Mid-Year trends
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Undoubtedly, the Western Balkan countries have made some efforts to reduce the number of
people in a situation of statelessness. The international presence in some of these countries
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and the international influence in the whole region probably played a role in these changes in
attitude towards statelessness. Accession to international legal instruments such as the 1954
and 1961 Conventions generated adjustments in national legislation. For the six countries that
still aspire to join the EU in the near future, showing good will and respect for the most
vulnerable population is a prerequisite. Even if there is still a lot to do, notably in terms of
adopting a legal definition of the world ‘stateless’ into domestic law and establishing
statelessness determination procedures, improvements have to be underlined. For instance, in
2009, Macedonia and Montenegro prescribed facilitated naturalization of stateless persons. In
2012, Serbia passed a law on non-contentious procedure that facilitates subsequent birth
registration, which is the first step towards naturalization. This is especially important because
the problem of statelessness caused by lack of documentation, if not stopped, is transmitted
from one generation to the other.
However, from interviews and field observation, one has the feeling that the progress has two
different speeds.529 It seems that improvement took place first and foremost for the majority
population. Stateless figures slowly decrease, but they get more and more concentrated onto
minorities, and in particular RAE minorities. One could for example worry about a potential
stagnation after a slight decrease of the statistics. For instance, some people had difficulty
obtaining the new citizenship of their place of residence and took many years to solve the
issue, notably because the state authorities were slow to pass the necessary legislation or to
sign bilateral treaties to this aim. One significant example of this unbalance situation is the
unequal access to the opposite of statelessness on the spectrum: the dual citizenship.
Dual citizenship is widespread in the Western Balkans. In Kosovo for instance, it was
introduced in order to accommodate ethnic Serbian Kosovars on the one hand, and ethnic
Albanian Kosovars on the other hand. In the first case, Kosovo Serbs (who make up less than
10 per cent of the overall population) consider themselves to be Serbian citizens, but also
accept new Kosovo documents as they can bring advantages, notably social benefits.530 In the
second case, some Kosovo Albanians still keep their Serbian documents and passport for
many practical purposes, while others constitute the diaspora and enjoy a second passport in
529
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their new country of emigration.531 The Bosnian war also resulted in an increasing number of
Bosnian citizens holding a dual citizenship. Bosnia and Herzegovina notably passed some
bilateral agreements with Serbia and with Croatia, in order to allow ethnic Serbs and ethnic
Croats to have their national homeland passport in addition to the BiH one.532 What emerges
from these considerations on dual citizenship is that the phenomenon is adjusted along ethnic
lines and considerations. In contrast to the other Western Balkan communities, RAE do not
constitute national minorities and have no homeland of reference. It is therefore not surprising
to observe that stateless populations coincide with ethnic RAE belonging.

4.3.2. Coincidence of statelessness situations with membership of RAE communities
As already observed, it is extremely difficult to obtain reliable statistics on Roma people, and
it is almost impossible to gather data on statelessness. This obviously limits the possibilities
for analysis, hypothesis formulation and interpretation. Nevertheless, from the few reliable
statistics available, as well as from interviews with stateless individuals, with NGOs and IOs
involved in statelessness issues and other people working on it, it clearly appears that Roma,
Ashkali and Egyptian populations are the most affected by the phenomenon. There would be
a sort of overlapping in between the portion of the population that is statelessness and part of
the RAE population. If we go back to our Table 2, one easily observes that estimates of
stateless Roma (column 4) are always bigger than the figures for stateless people (column 2),
with one exception (line F). In other words, in the Western Balkans, there would be more
stateless Roma identified than stateless people tout court identified.
For authors like Rainer Bauböck and Julija Sardelić, Roma are disproportionally
overrepresented within the groups of individuals having drastic difficulties when trying to
regularize their citizenship status because of ethnic discrimination against them. Bauböck
notes that, in the post-Yugoslav States, many individuals belonging to Romani minorities face
obstacles in acceding to citizenship and remained categorized as non-citizens at their place of
residence. He explains that, during the formation of the new states, Roma were intentionally
531
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excluded from the establishment of citizenship in a process marking a distinction between
‘members’ and ‘outsiders’. 533 Sardelić speaks about the Roma situation of ‘forced inbetweeness’.534 She observes notably that, from Yugoslav citizens until the SFRY break-up,
many RAE people suddenly became post-Yugoslav ‘aliens’ who had no chance but to go
through the process of naturalization. The new citizenship regimes excluded them with
criteria and requirements that they could not fulfil from their disadvantaged position. Not only
might they fail to provide resident permit or proof of residence (permanent and registered),
because most of them were living in informal settlements, but also they could not always
satisfy the cultural and linguistic criteria since their educational and literacy rate is lower than
the average population in the Western Balkans. As Sardelić writes: “Although they were not
the main targets of these requirements - in Macedonia, for instance, the Albanian minority
was targeted, while in Croatia, the targeted group was the Serb minority - they were caught
in-between and most affected by them”.535 In addition, many Roma became even more
impoverished with the loss of their traditional economic activities in the context of modes of
production changes from socialist to capitalist, and also because with the expiration of their
Yugoslav passport, they became unable to pass the newly established borders like they used
to. 536 Finally, the fact that the RAE predicament was not addressed while redrafting
citizenship policies is significant and has contributed to reinforcing their indirect
discrimination.

4.4. Interim conclusions

We have seen the difficulties that accompany an attempt to quantify statelessness, and
furthermore stateless Roma. Nevertheless, coupled with a qualitative approach the analysis
highlights an overlapping which consists in the fact that almost all stateless people would also
be members of RAE minorities. Various reasons can explain this: lack of knowledge, poverty,
533
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absence of reference to a motherland and, last but not least, discrimination. Another worry is
that after a period of concern for this issue immediately following the state succession, when
legislation was passed and action taken, one can fear now some sort of stagnation. One
hypothesis could be that the situations of the ‘non-Roma’ stateless individuals have been
solved, and that the remaining ones are Roma stateless who interest governments less. There
is undoubtedly a factor of ethnic discrimination at the origin of this exclusion of Roma from
the new citizenship regime, as if they were ‘undesirable’, ‘subaltern’, ‘second class’ or ‘semicitizens’.537 This hostility towards Roma people and the attempt to segregate them is not new
in the Western Balkans countries. We will now concentrate on this phenomenon of
discrimination and how much it generates and extends phenomena of statelessness.
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PART III: REMAINING STATELESSNESS CASES IN THE WESTERN BALKANS:
THE ROLE OF DISCRIMINATORY ACCESS TO CITIZENSHIP

We have seen in Parts I and II that the legal anomaly of statelessness still affects the Western
Balkan countries, although its original causes date back to the SFRY implosion, some twentyfive years ago. Influenced and advised by the international community, the new states
globally adhered to the main International instruments against statelessness and, with future
prospects of joining the EU, harmonized their legislations in accordance with European
standards. While some progress has been achieved in terms of reducing the statelessness
figures taken as a whole, some cases remain veiled, unsolved and without any optimistic
perspective. It seems that the blockades and barriers are not simply technical but rather of a
discriminatory nature, which renders the problem more difficult to solve.
We observed in the previous chapter that a common point of the stateless phenomenon in the
Western Balkans is that it affects mainly members of Romani communities. Our hypothesis is
therefore that the persistent cases of statelessness within our research framework are strongly
impacted by discrimination towards Roma. As reported in a recent World Bank report,
discrimination and social exclusion continue to severely affect Roma in the greater European
region. Social exclusion refers to a process of social separation between individuals and
society. For Roma, social exclusion from majority societies in Europe has mainly taken the
form of ethnic discrimination. This ethnic discrimination is not new, but has intensified in the
post-Cold war transition period with the revival of nationalism in some countries.538
We will first analyse the link between discrimination and statelessness in the Western Balkan
region. Then, we will examine what actions, programs and policies have been undertaken to
definitively solve these remaining cases of statelessness, with mixed or even disappointing
results. Finally we will question the contemporary meanings of citizenship in the context of
the Western Balkan countries and their aspiration to join the EU.
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CHAPTER V. ANTI-ROMA DISCRIMINATION RESULTING IN STATELESSNESS
As we have seen in Chapter II, prevention of statelessness is intrinsically linked to the
prohibition of discrimination based on nationality, race or ethnicity in international
instruments. Despite Article 9 of the 1961 Convention on the Reduction of Statelessness,
which states that “a Contracting State may not deprive any person or group of persons of their
nationality on racial, ethnic, religious or political grounds” discrimination can go as far as
depriving individuals belonging to minorities of citizenship.539 In addition, some limits to
non-discrimination may appear in migration contexts if the individuals concerned have
different legal statuses. For instance, the state is entitled to operate immigration controls and
to treat a foreigner differently from its own national.540 This chapter aims at analysing the
links between statelessness and discrimination in the particular case of Romani populations.
Our hypothesis is that there are two reasons that can partly explain why the Roma are more
affected by statelessness than the rest of the Western Balkan populations: the discrimination
against them, and the numerous migrations, whether voluntary or forced, they experienced.
The latter reason is often a consequence of the first one. More importantly, they mutually
influence each other. We will first clarify how discrimination is apprehended in international
law.

5.1. Discrimination in international law
The prohibition of discrimination is present in most of the human rights instruments, whether
universal (UDHR, ICCPR, ICESCR), regional (ECHR, EU Charter of Fundamental Rights) or
specialized (CERD, CEDAW, CRC, and more recently the Convention on the Rights of
Persons with Disabilities). However, these instruments mention the term ‘discrimination’
without providing any official definition.
In 1989, the United Nations Human Rights Committee gave a definition of ‘discrimination’ in
a general comment on non-discrimination. The HRC stated that discrimination “should be
understood to imply any distinction, exclusion, restriction or preference which is based on any
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ground such as race, colour, sex, language, religion, political or other opinion, national or
social origin, property, birth or other status, and which has the purpose or effect of nullifying
or impairing the recognition, enjoyment or exercise by all persons, on an equal footing, of all
rights and freedoms”.541
Furthermore, the European Union Agency for Fundamental Rights (FRA) provides useful and
comprehensive definitions of direct, indirect discrimination and non-discrimination laws.
Thus, to avoid ‘direct’ discrimination, individuals in similar situations should receive similar
treatment and not be treated less favourably simply because of a particular characteristic they
possess. To avoid ‘indirect’ discrimination, individuals in different situations should receive
different treatment to the extent that this is needed to allow them to enjoy particular
opportunities on the same basis as others. Non-discrimination law prohibits scenarios where
persons or groups of people in an identical situation are treated differently, and where persons
or groups of people in different situations are treated identically. 542 Therefore, under
international law, a state may also be required to take measures to ensure the ‘equality in fact’
or substantive equality of protected groups through, for example, positive action or
affirmative measures.543 Interestingly, the Inter-American Court of Human Rights specified in
1984 that a differential treatment that is justified on the basis of objective and reasonable
criteria does not amount to discrimination.544
Regarding discrimination against Roma specifically, the ECtHR have condemned state parties
to the ECHR on many occasions for breach of Article 14545 as well as of Article 1546 of
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Protocol n°12, which provides for a general prohibition of discrimination. In the Nachova
and Others case, the court held unanimously that there had been a violation of Article 14 in
conjunction with Article 2 in that the Bulgarian authorities had failed to investigate possible
racist motives behind the killing of two Romani individuals.547 In the Moldovan (no. 2) and
Others case, the court condemned the Romanian government for failing to provide justice in
connection with the killing of three Romani men and the subsequent destruction of fourteen
Romani houses.548 In the Bekos and Koutropoulos case, the court ruled that Greek authorities
failed to investigate possible racist motives behind police ill-treatment of Roma individuals.549
In the Secić case, the court considered it unacceptable that, being aware that the event at issue
was most probably induced by ethnic hatred, the Croatian police allowed the investigation to
last for more than seven years without taking any serious action with a view to identifying or
prosecuting the perpetrators.550 In the Angelova and Iliev case, the court ruled that Bulgarian
authorities had failed to take appropriate steps to investigate the racially motivated killing of
the applicants’ relative and to prosecute those responsible.551 In the Cobzaru case, the court
sanctioned Romania for failure to remedy police ill-treatment of a Romani individual.552 In
the D.H. and Others case, the Court condemned the Czech Republic for systemic racial
segregation in education.553 In the Petropoulou-Tsakiris case, the court judged that Greece
failed to investigate possible racial motives for the applicant's ill-treatment.554 In the Sejdić
and Finci case, the court found that applicants' ineligibility to stand for election to the
Bosnian House of Peoples was discriminatory.555 In the Paraskeva Todorova case, the ECtHR
ruled that Bulgarian courts had discriminated against a Romani woman by imposing a
sentence more severe than necessary and treating her less favourably on the basis of her
Romani ethnicity.556 In the Fedorchenko and Lozenko case, the court judged that Ukraine’s
omission to investigate whether an arson attack against Romani individuals was racially
political or other opinion, national or social origin, association with a national minority, property, birth or other
status.”
546
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motivated was in breach of Article 14 of the Convention.557 In the Kurić and Others case, the
court condemned Slovenia on the ground that there had been a discriminatory difference in
treatment based on national origin.558
The last case mentioned provides an example of a situation where discrimination against
minorities constituted a cause of statelessness. We will further examine how anti-Roma
discrimination and Romani migrations are inter-linked and can generate statelessness.

5.2. Migrations potentially leading to statelessness
Nowadays, international migrants represent 3,2% of the global world population: 231,500
million people reside outside the country in which they were born. 559 The growing
international mobility of people, whether it is for economic, political or other reasons,
questions the basis for belonging to the nation-state. As Stephen Castles and Alastair
Davidson write: “The idea of the citizen who spent most of his or her life in one country and
shared a common national identity is losing ground”.560 As a consequence among others,
there are increasing incidences of conflict of laws situations: marriages between nationals of
different states; children born in a state that their parents do not hold citizenship of;
incongruity between the laws of the country of origin on loss of nationality and the
naturalisation law of the host country, etc. As Laura von Waas writes, all of these situations
are potential ‘technical’ sources of statelessness.561 Additionally, one shall keep in mind that,
as further consequences, stateless individuals are more vulnerable to forced displacement,
human trafficking and prolonged or indefinite detention. In the case of Roma populations in
the Western Balkans, reasons for migrating have first been economic, then caused by the war,
and finally by discrimination.
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5.2.1. Roma who migrated to Western Europe before the disintegration of SFRY
Since 1967 when the state borders opened, citizens of the SFRY enjoyed freedom of
movement and could travel to Western European countries in order to work.562 Yugoslav
Roma, mostly from the poorer regions of Serbia, the Former Yugoslav Republic of
Macedonia and Bosnia-Herzegovina immigrated to Western Europe, primarily to Germany,
Italy, Austria, France, and the Netherlands.563 Roma who left former Yugoslavia in the 1980s
and 1990s to go to work in the West experienced particular challenges when their Yugoslav
passports expired. For instance, in the case of Yugoslav citizens from Serbia during the
1990s, men might not have been able to approach the Serbian Embassy for passport renewal if
they had not served in the military. In cases concerning persons from other former Yugoslav
republics, some were unable to demonstrate citizenship of the country concerned. This was
particularly true of persons from Croatia, Macedonia and Slovenia, all of which adopted
restrictive citizenship laws during the break-up of the former Yugoslavia.564
Furthermore, the lack of a valid passport has rendered it almost impossible for Roma to secure
valid residence permits in countries of migration, such as Italy, particularly in cases where
they reside in informal settlements without a valid address. Thus, even in cases where there
may be a formal entitlement to citizenship, such as the result of birth on the territory,
administrative obstacles in many cases preclude access to citizenship. Many of the persons
concerned now have children and grandchildren, who are still formally stateless. Italy is
known to be home to a sizeable Roma population, only 40-60% of which holds Italian
nationality. Among those who came to Italy from the former Yugoslavia and have been
residing in the country for up to thirty years without any defined legal status, there may be a
significant number of persons who are in fact stateless. The European Roma Rights Centre
has reported that, according to official Italian statistics, there are 800 stateless Roma recorded
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in the country. However, most estimates refer to figures of tens of thousands of stateless
Roma.565
In parallel, in Germany, an unknown number of people are resident under the ‘tolerated’
(Geduldete or Duldung) status. The legal status of ‘toleration’ was created as a reaction to the
increasing numbers of refused asylum seekers who could not return to their countries of origin
at the beginning of the 1990s, partly due to the war in former Yugoslavia. It is not a residence
permit, but a temporary suspension of deportation of a foreigner who cannot leave the country
on a voluntary basis. However, this situation amounts to ‘conviction to limbo’: the ‘tolerated’
are not recognised as having the status of stateless, but live ‘in between’ and have restricted
access to education, the labour market and social welfare benefits. In 2006 and 2007, there
were two regularization programs that provided refugee status to some former Yugoslav
citizens, but the process appeared to exclude the members of Roma communities.566

5.2.2. Roma who were displaced during the Yugoslav wars
During the wars in Bosnia and Herzegovina (1992-1995), Croatia (1991-1995) and Kosovo
(1999), many Roma found themselves caught between the combatants and were forced to flee
from their homes, both in and outside of BiH. They became refugees and internally displaced
persons with few prospects of returning to their place of origin without risking reprisal and
persecution.567 Notably, ten thousand Roma fled the war in Bosnia-Herzegovina from 1991 to
1995, and requested political asylum in Austria, Italy, Sweden, Great Britain, Germany and
Switzerland.568 After the war, Romani returnees experienced more difficulties than other
returnees in claiming pre-war possessions and the reconstruction of their destroyed properties.
There have been many cases of hostility and violence against Romani returnees, as well as
565
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frequent instances of looting of Romani properties, which discouraged many people from
exercising their right to return.569 To take the example of Bosnia and Herzegovina, most of
the Romani population used to live on the territory of what is now Republika Srpska. Because
they were victims of killings, detention and deportation, notably in the Prijedor region, they
are nowadays displaced to the current territory of the other entity, the Federation of Bosnia
and Herzegovina. Not only do they have little hope of recovering their lost property, but also
they face the problem of not being able to provide the proof of residence necessary to access
citizenship. Regrettably, the BiH state has not yet set up a national coordination mechanism
for civil documentation and registration between its two separate entities.570
The risk of statelessness also affects Roma who fled Kosovo in 1999 and arrived either in BiH
or in Montenegro, having lost everything, including their papers. In the meantime, a part of
the registries on personal and property status of citizens was relocated and is now
administered at different locations in central and south Serbia, and the remaining registries are
administered in Kosovo.571 Unfortunately, there is little co-operation between Kosovo and
Serbia on such matters, and the cost of the administrative procedures, including long and
repeated journeys, can prove too high for many Romani individuals. Many Romani are still
scared to travel to Kosovo and fill out the necessary documents, in addition to being
dissuaded by travel costs and administrative fees. Unfortunately, there are very few nongovernmental organisations that provide free legal assistance for obtaining documents in the
Western Balkans. Another important problem is that registries were destroyed or lost during
the Kosovo conflict, and individuals have to provide proof in order to re-register in birth
registries. Competent authorities often avoid the responsibility of obtaining the required
evidence, especially when the applicants are Roma, and the burden of proof lies with the
applicants.572 According to the non-governmental organisation Society of Threatened Peoples,
there are in BiH 2,000 to 3,000 Romani individuals who originally came from Kosovo and
now live in informal settlements with undetermined citizenship status and no possibility of
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proving their identity.573 Here again, it is very difficult to secure precise figures. Since these
people are not recognised before the law, they are ‘legally invisible’ to the authorities and
thereby prevented from enjoying any basic right. As a consequence, although they have been
living in BiH for fifteen years, some Romani families cannot regularise their situation and
gain access to naturalisation. In that sense, there are similarities with the Romani population
who fled the Yugoslav wars and migrated to Western Europe.574
Fifteen years after the end of the Yugoslav conflicts, tensions remain in the region, and tens of
thousands of people are still displaced within South-Eastern Europe, fearing repercussions or
simply not willing to return to places where they experienced tragedies. In spite of this, from
the early 2000s, Western European countries have started to send refugees, people under
temporary protection and other migrants back to the Balkans region without any guarantee
that their rights, including access to documentation, will be respected.575 Milorad Pupovac
reported in 2010 that around 100,000 Roma who had fled violence in Kosovo were about to
be sent back after having spent up to ten years in Western European countries. Forced return
meant for them social difficulties, discrimination, threats to their personal security and little
chance to successfully reintegrate. In actual fact, an estimated three out of four Roma
returnees left Kosovo again straight after they were returned.576

5.2.3. EU visa liberalisation dialogue, forced returns to Western Balkan countries and
the neglect of statelessness
Negotiations for the visa free regime started in 2008. The European Commission and the
Western Balkans countries held formal talks on fulfilling requirements from the EU with
respect to a variety of issues ranging from authenticity of the travel documents to fighting
corruption. Ultimately, the visa requirements for tourist travel were lifted for Macedonia,
Serbia and Montenegro at the end of 2009, and in the following year for Albania and Bosnia
and Herzegovina. The decision to lift the visa obligation was based on an assessment progress
573

See the Bosnian Society for Threatened People website <http://gfbv.ba> accessed 1st January 2016
Maylis de Verneuil, ‘Romani Migration Resulting in Statelessness: The Case of Bosnia and Herzegovina’, in
Journal of The European Roma Rights Centre, Vol. I, October 2014, pp27-29
575
Ibid. pp30-33
576
MP Milorad Pupovac, Committee on Migration, Refugees and Population, CoE Parliamentary Assembly,
‘Report ‘Roma asylum seekers in Europe’, 2 September 2010, p1
<www.assembly.coe.int/CommitteeDocs/2010/20100921_roms_E.pdf> accessed 1st January 2016
574

180

in fulfilling the requirements of their visa liberalisation roadmap in areas including document
security, border and migration management, asylum, the fight against organised crime and
corruption, and fundamental rights related to freedom of movement. Interestingly, Western
Balkan countries’ obligations included the adoption of a Reintegration Strategy for
returnees577 as well as a Roma Strategy578 to improve the situation of the Romani population.
Moreover, one of the recommendations of the roadmap monitoring reports was to simplify
procedures providing identity documents for displaced persons and refugees, as well as to
facilitate naturalisation.579
Visa regulations had a particular impact on the experience of migrating Roma, independently
of whether they intend to apply for asylum. As a result of negotiations on participation in the
Schengen free visa regime, the Western Balkan countries have restricted the possibilities for
Roma to travel to EU member states. In Macedonia, local NGOs reported that Roma were
prevented from leaving the country, and even those who were kept from leaving Macedonia
had the letters ‘AZ’ (short version of asylum) stamped in their passport, indicating an exit
ban.580
In Bosnia and Herzegovina, the roadmap imposed the full implementation of the readmission
agreement signed with the European Commission in 2008, notably to readmit its territory
third-country nationals. The purpose of the agreement was to introduce rapid and effective
procedures for identification and repatriation of persons who did not, or no longer, fulfil the
conditions for entry or residence or presence in EU countries. These agreements apply both to
Bosnian nationals and to nationals of other EU states, as well as nationals of third countries
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who are in an irregular situation and are stateless. 581 Furthermore, among the required
commitments for Western Balkan governments in the course of the EU accession process was
the commitment to “facilitate the swift return of irregular migrants”.582 In December 2011, the
European Commission requested that the countries of the Balkans stop the influx of asylum
seekers into the EU, suspected to be economic migrants since countries benefiting from the
visa-free regime were supposed to already be respecting human rights and protecting
minorities. The political decision of the EU member states to consider Western Balkan
countries as ‘safe’ countries of origin had an impact on asylum procedures. Despite little
improvement in the field of human rights in the former Yugoslav countries, EU countries
have been accelerating the return of asylum-seekers, including Roma, without taking into
consideration the extremely difficult conditions they meet upon their return.583 Apart from
recommendations in roadmap monitoring reports and progress reports there was no follow-up
on statelessness or risk of statelessness issues.584
Interestingly (or ironically), in a resolution on the European integration process of Kosovo,
the European Parliament underlines the difficult situation and the discrimination faced by
Roma in access to education, housing, social services and employment. In particular, the
Parliament “shares the concern expressed by the Council of Europe's Commissioner for
Human Rights that Kosovo is not yet in a position to provide proper conditions to reintegrate
forcefully repatriated Roma and urges the Member States to stop carrying out this practice”.
Having taken note of the agreement between Germany and Kosovo for the repatriation of 14
000 refugees, of whom about 10 000 are Roma, the European Parliament “urges the
Commission to step up ad hoc assistance programmes [and] calls on the countries
participating in the Roma Decade to facilitate Kosovo's involvement in the programmes”.585
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According to Human Rights Watch, some Western European countries, including Germany,
Switzerland, and Sweden, have forcibly deported RAE. Hence, in between 1999 and 2009,
around 50,000 RAE have been involuntarily returned to Kosovo. In contrast, voluntary
returns have been rare and slow, with fewer than 500 people choosing to return to Kosovo in
the year 2009.586 In April 2008, the Kosovo Government finalised an action plan for the
implementation of the Strategy for the Reintegration of Repatriated Persons that foresaw
necessary budgetary allocations among relevant ministries, distributes responsibilities to
relevant central and local authorities and timelines for their implementation. Yet, in actual
fact, Kosovo institutions are under-prepared, and have not necessarily been willing to respect
and implement this extensive, and rather ambitious, policy framework. The municipal offices
theoretically in charge of coordinating and facilitating the reintegration process at the local
level are in most cases unaware of their obligations and often not informed in advance about
the arrival of forced returnees. Consequently, by 2010, none of the municipalities had
established policies or procedures for the reintegration of repatriated persons, or set aside
relevant funding.587
To register, Kosovo citizens born abroad have to submit original copies of their birth
certificates, otherwise they are not eligible to receive any documents, enrol in schools, or
receive social assistance. Among the RAE who emigrated, not only have few of them secured
birth certificates for their children born outside of Kosovo, but many others also lost their
documentation during the tense circumstances in which they were forcibly returned (being
picked up without warning in the early morning by police with some belongings left behind).
Consequently, some of them became de facto stateless.588 Furthermore, RAE people who held
a property before the Kosovo conflict found the property destroyed, sold or illegally occupied.
Since they lacked documents, they were not able to reclaim their property. Lastly, in order to
be eligible for social assistance, returnees needed to have an address in Kosovo, which proved
to be difficult since many had no choice but to stay in informal settlements.589
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Among the visa liberalisation roadmaps previously mentioned, one of the requirements for the
Western Balkan countries was to adopt a framework law on anti-discrimination. In
Macedonia the law was adopted in 2010, but criticized by numerous human rights
organisations for excluding sexual orientation or gender identity as grounds for
discrimination. The Montenegrin anti-discrimination act was adopted in 2010, and is also not
fully aligned with the EU directives on anti-discrimination. In Serbia, Bosnia and
Herzegovina

and

Albania

some

anti-discrimination

legislation

was

adopted

but

implementation has been weak so far. In Bosnia and Herzegovina, for example, there is
widely expressed doubt about the potential for success of the anti-discrimination legislation in
light of the still pending harmonisation of the Constitution with the decision of the ECtHR in
the Sejdić and Finci case.590

5.2.4. Roma migration links with Roma discrimination
In a comprehensive survey, UNDP confirmed its hypothesis that the causes pushing Roma
people to migrate do not differ from those of non-Roma people: poverty, lack of jobs, housing
problems and a desire for a better life are the main reasons for all potential immigrants. In this
sense, UNDP data dispel some widespread stereotypes about Roma, namely related to their
presumably nomadic nature of life, travelling to abuse the welfare systems of richer countries,
etc. Yet, although the reasons for migration of Roma and non-Roma are similar,
discrimination drastically worsens the situation of Roma and increases their incentive to
migrate.591
Moreover, the Decade of Roma Inclusion, an international initiative in between 2005 and
2015 that brought together governments 592 , intergovernmental and non-governmental
organizations in order to eliminate discrimination against Roma, corroborates this idea.593 The
2013 progress report of the Roma Decade indicates that discriminatory policies such as
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discriminatory employment practices, require urgent attention in light of their apparent effects
not only on employment rates for example, but also on migration patterns.594
Finally, Romani migration to Western Europe is rather limited. Although we can only find
approximate estimations, firstly because many migrants do not register themselves as Roma
in censuses and secondly because receiving countries register nationality and not ethnic
affiliation of migrants, some evaluations count 200,000 to 280,000 Roma migrating from East
to West, settling primarily in the neighbouring countries such as Germany, Austria, and Italy.
Compared to the general trend of the East-West migration, the Roma’s share is quite low.595
Moreover, although statelessness is commonly perceived as a migratory phenomenon in much
of Europe, the regional mapping shows that a large proportion of stateless persons were born
in the country they are presently found in. Statelessness is unfortunately often a consequence
of discriminatory policies.596

5.3. Statelessness as a result of discrimination against Roma
The right to equal treatment and the right to a nationality are part of the fundamental human
rights internationally recognised. However, in the Western Balkans’ current context, Roma
people face discrimination when applying for citizenship. The question is where the
discrimination appears and has an impact: if it is for instance at the legislation level because
of discriminatory laws, at the government level because of the lack of policies undertaken to
prevent and reduce statelessness, or at the administrative level because of the discriminatory
behaviour of civil servants, etc. The legal director of the European Roma Rights Centre,
Adam Weiss, significantly wrote that “the social exclusion of Roma through a long history of
oppression is a Europe-wide phenomenon and what appear to be neutral administrative
requirements interact with the vulnerable status of Roma communities to lock them out of a
wide range of rights”.597
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In an article entitled ‘Legally invisible’ the reporter Greg Constantine comments that
“absence of identity documents and birth registration, destruction of identity documents in the
wars, poverty, the link between residency and access to documentation, lack of awareness and
education, irresponsibility and negligence, discrimination, as well as a historically
complicated, bureaucratic and often times dysfunctional administrative system of the State
have all in their each unique way contributed to creating the portrait of statelessness in the
Roma community in Serbia”. 598 Individual situations are therefore very complex, with
intricate factors rather than clearly identified causes, and it is sometime difficult to distinguish
which one prevails. It is important to clarify the concepts involved before analysing the
concrete situations of statelessness resulting from discrimination.

5.3.1. General considerations on discrimination against minorities under international
human rights law
Sources of political commitment and legal obligation on states regarding non-discrimination
are numerous. In particular, the Council of Europe, OSCE and the EU all condemn
discrimination against Roma. Their statements and declarations, such as for example the CoE
Committee of Ministers Recommendation on stateless nomads and nomads of undetermined
nationality599 or the OSCE Summit in Istanbul document600, as well as the jurisprudence of
the CJUE and ECtHR have a political influence on their members, participating or contracting
states, including in the Western Balkans. Taking solely the example of the European Court of
Human Rights jurisprudence, one observes that there is important case law about direct and
indirect discrimination vis-à-vis individuals belonging to Romani communities. Along with
Bulgaria, the Czech Republic, Greece, Hungary, Romania, Turkey or Ukraine, some Western
Balkans countries figure among the states condemned in Strasbourg: BiH, Croatia and
Slovenia.601 The most frequently invoked ECHR articles are Article 2 (right to life), Article 3
598
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(freedom from torture), Article 5 (right to liberty), Article 6 (fair trial), Article 8 (respect for
private and family life), Article 14 (freedom from discrimination), Article 4 of Protocol No. 4
to the Convention (prohibition of mass expulsions), and Protocol No. 12 (general prohibition
of discrimination).
Nevertheless, the problem may well lie in the fact that discriminated minorities are unequal in
the sense that some manage to organize themselves to claim their rights, and others do not.
The traditional non-discrimination law, as interpreted and applied by the ECtHR and as it
appears in Article 21 of the EU Charter of Fundamental Rights, is not always sufficient or
adapted to the protection of minorities. As Dimitrina Petrova argues, “when seeking to extend
the anti-racism agenda beyond anti-discrimination, one articulates rights that are due not to all
individuals, but only to certain individuals as members of groups, or even to the groups
themselves”.602
That is why there is a doctrinal debate about individual rights versus collective rights, with
some older EU states only recognizing individual rights for national minorities on the model
of the Nation-State, and some Balkan states allowing collective rights for national minorities,
on the model of multicultural states. The situation of the Roma in France for example is
illustrative and interesting, as the French national identity is built on a concept of a
Republican citizenship that promotes equality and does not allow for the existence of
minorities. Yet, this very attachment to a restrictive concept of equality can also act as a
significant barrier to remedying the existing inequality of a segment of its population. As
Helen O’Nions argues “individual emphasis on human rights can fail to meet the needs of the
most disadvantaged communities by underplaying the importance of communal values to the
individual rights-bearer”.603
In 1992, the UNGA adopted the Declaration on the Rights of Persons Belonging to National
or Ethnic, Religious and Linguistic Minorities.604 The UN Minorities Declaration reproduces
the ‘classic binary’ contained in minority protection. Not only does it proclaim that persons
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belonging to minorities have the right to participate effectively in cultural, religious, social,
economic and public life (Article 2.2.), but it also ensures that minorities have the right to
establish and maintain their own associations and maintain contacts with other groups,
including across frontiers (Article 2.4. and 2.5.). Interestingly, Ana Filipa Vrdoljak comments
that the UN Minorities Declaration “provides a bridge between the individual right and its
exercise in the collective context. While the rights are granted to individuals, the duties of the
states extend to minorities as groups”.605

5.3.2. Discriminatory deprivation of nationality and discriminatory access to citizenship
Laura von Waas writes that “discriminatory deprivation of nationality fundamentally
describes the situation where a state withholds or withdraws the nationality of an individual
on the basis of a distinction that is deemed unreasonable and untenable”. The first cases of
mass denationalization took place around the two world wars and attracted the attention of the
international community. Consequently, arbitrary deprivation of nationality was prohibited
within the Universal Declaration of Human Rights and some limits were put on state
sovereignty in the matter of nationality attribution. Discriminatory denial of citizenship can
provoke the exclusion of a group or a minority from the political process through the denial of
citizenship. Historically, some governments have hampered political participation and
representation to certain categories of individuals by making it more difficult for members of
certain minority groups to become citizens. Thus denial of citizenship distinguishes itself
through the element of discrimination and the notion that it targets particular population
groups.606 Following the fall of the Iron Curtain, the collapse of the three federations of
Czechoslovakia, Yugoslavia and the Soviet Union reopened the issue of statelessness of
minorities, as successor states undertook to limit participation in the new polities to members
of the ethnic majority. As a result, thousands of people who formerly enjoyed, through
citizenship, a legal bond with these states were brutally disenfranchised and excluded.
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The United Nations continues to be concerned about discriminatory deprivation of nationality
resulting in statelessness. Thus, the 2009 OHCHR report on human rights and arbitrary607
deprivation of nationality examines legislative and administrative measures that may lead to
deprivation of nationality, paying particular attention to situations where persons affected may
be left stateless.608 The report underlines the fact that although numerous states explicitly
prohibit discriminatory deprivation of nationality in their domestic law, unresolved cases and
inter-generational statelessness cases continue to be reported. It recommends that states
ensure adequate procedural standards are in place and that decisions relating to nationality be
issued in writing and open to effective administrative, judicial review and appeal with
suspending effects. It also recommends that states carry the burden of proof to establish that
its decision will not render the individual stateless.

5.3.3. A concrete illustration: the ECtHR Kurić and Others v. Slovenia case
As we have seen in Chapter III, in the aftermath of the Yugoslav wars and the resurgence of
ethno-nationalist sentiments or ‘ethnicisation’, the inheritor states adopted restrictive
citizenship laws designed to exclude certain ethnic groups. Thus, for instance, Croatia, after
proclaiming its independence, introduced several barriers that prevented ethnic Serbs and
other non-Croats from obtaining citizenship even though they had resided on Croatian
territory prior to Croatia’s independence and met the criteria for nationality. The
discrimination against ethnic Serbs born in Croatia was compounded by the policy of granting
citizenship to ethnic Croats from Bosnia who had recently been invited to settle in parts of
Croatia. 609 As a result, by the middle of the 1990s, Croatia had expelled hundreds of
thousands of Serbs and Roma.610 Similarly, Macedonia implemented a restrictive citizenship
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law after independence, giving rise to a number of categories of excluded groups, most
notably ethnic Albanians and Roma. 611
Ethnic discrimination was particularly blatant when newly independent Slovenia excluded
overnight the people from non-Slovenian ethnic background who possessed federal Yugoslav
citizenship but did not have the republic’s one. In 1991, Slovenia passed a number of laws
including the Aliens Act. In the new successor state, the citizenship of the republic became an
initial criterion for the overall determination of the citizenship of the population. Article 39 of
the Alien Act stated that: “Any person who held citizenship of the Republic of Slovenia and
of the SFRY in accordance with the existing regulations shall be considered citizen of the
Republic of Slovenia.” Article 40 continued: “A citizen of another republic that had registered
permanent residence in the Republic of Slovenia on the day of the Plebiscite of the
independence and sovereignty of the Republic of Slovenia on December 23, 1990, and has
actually been living here, shall acquire citizenship of the Republic of Slovenia if within six
months of the entry into force of this Act, he/she files an application with the administrative
authority competent for internal affairs of the community where he/she has his/her permanent
residence.”
Under the new legislation, permanent residents who were citizens of SFRY were entitled,
under a number of conditions, to apply for citizenship of Slovenia and were given a six-month
deadline to do so. Some people did not apply for various reasons, such as: non access to the
information, false information, belief that they would automatically receive citizenship if they
were born in Slovenia, opposition to secession, non-recognition of the independence at the
time, etc. In February 1992, by destroying the records of approximately 25,000 former
Yugoslav citizens (described by Slovene nationalists as ‘undesirables from the South’, i.e.,
Bosnians, ethnic Albanians from Kosovo, Macedonians, Roma and Serbs) living in Slovenia
at the time of independence, the Slovene authorities turned into ‘outsiders’ people that had
long-standing ties and residence on the territory. Although the Slovene Constitutional Court
ruled the act illegal in 1999, a subsequent public referendum reinforced government
intransigence in providing justice to the so-called ‘erased’. The impact of this change of status
was significant. Applicants had their personal documents removed and their passports
revoked and destroyed. People lost their documents, job opportunities and access to the
611
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welfare state services. They could not travel, and they would be afraid to cross the border
because then they would not be allowed to re-enter Slovenia.612
The highly restrictive ethnicity-based new citizenship law displayed elements of statesuccession and discrimination as pathways to statelessness. Thousands of Roma people who
did not have, like the other national minorities, a ‘kin-state’ or a motherland to turn to,
became de facto stateless.613 The ‘erasure’ targeted ethnic non-Slovenes in general. However
the ‘non-autochthonous’614 Roma were collectively and more severely affected than the other
minorities, firstly because they were less aware of the importance of registration and
documentation, and secondly because they migrated more frequently than the rest of the
Yugoslav population. According to estimates from the European Roma Rights Centre,
approximately 2,500 to 3,000 Roma living at the time in Slovenia without the Slovenian
republic citizenship became de facto stateless.615
The case was brought front the ECtHR in 2006 by eight applicants, some of whom had
become stateless. On 26 June 2012, the Grand Chamber held that there had been a violation of
Articles 8, 14 (taken in conjunction with Article 8) and 13 (taken in conjunction with Article
8) of the Convention. Indeed, there was no dispute that the “erasure” had impacted the private
and family life of the applicants as protected by Article 8(1). In order to be “in accordance
with the law” for the purposes of Article 8(2), the law had to be sufficiently foreseeable and
accessible. The Court found that this test was not satisfied because the applicants could not
have reasonably expected, in the absence of an express legal clause, that their status as aliens
would entail the unlawfulness of their residence and result in their ‘erasure’. In addition, the
Grand Chamber held that, while the Legal Status Act of 1999 had partially regularised the
situation of the ‘erased’, this was not done until seven years later and did not go far enough.
The Court noted the importance of the discrimination issue in the case and examined the
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complaint under Article 14, considering that the difference in treatment was based on national
origin and that it had not pursued a legitimate aim. The Grand Chamber noted the significant
years of hardship that had been faced by the applicants. It held that the retroactive provision
of permanent residence was not an “adequate” or “effective” remedy for this suffering and
that there was, therefore, a breach of Article 13.616
In its observations submitted to the ECtHR in its capacity as a third-party intervener, with
which the other third-party interveners broadly agreed, the organisation Open Society Justice
Initiative stated that at the end of 2009, according to data supplied by UNHCR, 4,090 former
SFRY citizens had been made stateless following the “erasure” of their names, and many
continued to be stateless. The situation had disproportionately affected vulnerable groups such
as minorities and Roma people.617 Furthermore, in a contribution for the UN Committee on
the Elimination of Racial Discrimination dated November 2015, the Ljubljana Peace Institute
regretted that Slovenian authorities continuously failed to comply with the relevant decisions
of the Constitutional Court and European Court of Human Rights and to remedy the mass and
long lasting profound deprivation of rights.618

5. 4. Interim Conclusions
Undeniably, Roma are discriminated against and socially marginalized, which leaves them
more vulnerable to the occurrence of statelessness. In addition, Roma have serious difficulties
to meet the citizenship requirements dictated by the Western Balkan countries’ legislation
precisely because they are socially marginalised. Furthermore, discrimination in their country
of origin incites them to migrate, which makes it even more complicated for them to acquire a
citizenship. Discrimination impacts migration decisions, which then jeopardize obtaining
citizenship or naturalization, which is often based on residence criteria. All this constitutes an
unfortunate vicious circle.
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Sometimes the law itself does not appear discriminatory, but its implementation and effects in
reality have a discriminatory impact. As an illustration of this, the States that succeeded
SFRY required documentation to accede citizenship that members of Romani communities
could barely gather. Because states did not take into account the specific circumstances of the
Roma, the latter are disproportionately affected by statelessness and situations of
undetermined nationality as compared to the other populations in the countries concerned. In
cases where citizenship is acquired following an application procedure or even through
naturalization, the criteria set, as well as the primary access to the procedure itself, and at the
end the margin of discretion that the authorities may have in determining the case can all
leave room for discrimination.619
Not surprisingly, Thomas Hammarberg, the former CoE Commissioner for Human Rights,
deplored the increase in the number of asylum applications as a symptom of Europe’s failure
“to break the cycle of anti-Gypsyism, discrimination and marginalisation of Roma
populations”.620 According to him, displaced Roma should enjoy the right to stay in a third
country where they became resident, and to apply for naturalisation there once they meet the
legal requirements. The Commissioner called on EU institutions not to forget members of
minorities’ right to access to citizenship as the basis of all other rights.621
We will now see how the phenomenon of statelessness in the Western Balkans is concretely
tackled in actual fact, analysing successes and failures and formulating constructive criticism
on that basis.
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Chapter VI. MOBILIZATION AROUND STATELESSNESS AND MIXED RESULTS

The statelessness phenomenon appeared in the successor states of the SFRY some twenty-five
years ago and has not disappeared yet, although it constitutes as elsewhere a legal anomaly.
The international community has multiplied efforts and initiatives to definitively solve the
well-rooted problem, but obtained mixed results. The main difficulty seems to be that
obstacles are not only technical and legal but also sociological and political, since
discrimination also impacts access to citizenship. The definitive solving of the issue will
probably come from the governments of Western Balkan countries, as they are the main
actors and final deciders in the process of ending statelessness. However, on the ground, local
NGOs, scholars and civil societies are doing discreet but remarkable work that leaves room
for hope.
From what has been developed in the previous chapters, it is possible to identify tracks and
actions that are more or less easy to put in place. To sum-up, it is necessary to address
statelessness by improving national legislation; facilitating access to citizenship for refugees,
IDPs and stateless people; lifting administrative obstacles; mapping the population of
concern; campaigning about the importance of birth registration and enhancing countries’
cooperation within the region. However, implementing these prescriptions is a responsibility
shared among different stakeholders, whose levels of motivation vary considerably from one
to the other. Adopting a constructive approach, we will examine what has been or is being
undertaken by international actors before considering local initiatives.

6. 1. The loud involvement of the International Community
In the aftermath of the Yugoslav wars, there was a very significant international presence in
the Western Balkan countries: of a military nature (UN peacekeepers, NATO forces such as
IFOR and SFOR in BiH and KFOR in Kosovo), police (UN police, EULEX) as well as
civilian (UN agencies, OSCE, CoE, EU, NGOs). The United Nations Interim Administration
Mission in Kosovo was mandated to help ensure conditions for a peaceful and normal life for
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all inhabitants of Kosovo and advance regional stability in the Western Balkans.622 Many
NGOs opened humanitarian and development programs to improve inter-ethnic relations and
strengthen democracy and the rule of law. Confronted with the Romani people’s reality on the
ground, international human rights NGOs denounced their social exclusion and started
working on improving their integration and conditions of living in the early nineties. UN
agencies also got involved, in particular in putting pressure on domestic policy-makers and
pushing for anti-discrimination measures. The Roma, in contrast with other minorities who
live in territorially concentrated areas, had neither an external lobby force, nor a motherland
to defend their interests, and therefore had to rely on international institutions.623
Among the international organisations that committed themselves to contributing to the
reduction of statelessness in the Western Balkans, one notably finds UNHCR and other UN
agencies, the Council of Europe, OSCE and its HCNM, and the EU. Some actions have been
undertaken by organisations alone via their own projects (like for example UNICEF’s birth
registration campaign), and others through common initiatives, such as the Roma Decade, the
Sarajevo Process or the Zagreb Conference.

6.1.1. Intergovernmental Organisations
The United Nations, the Council of Europe, the Organisation for Security and Cooperation in
Europe and the European Union are all present and very visible in the Western Balkan
countries. Their commitment to promoting democratization, good governance, rule of law and
human rights also implies their concern for statelessness issues.

6.1.1.1. UNHCR
As we have seen previously, UNHCR is probably the most important actor in the field of
fighting statelessness, since it was formally mandated by the UNGA to protect the rights of
stateless people, as well as to prevent and reduce statelessness around the world. UNHCR is
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firstly well known in the public for its protection programs in favour of refugees and IDPs.
However UNHCR recently organised two important events on the theme of statelessness: in
September 2014, in partnership with University of Tilburg, it hosted the first ever Global
Forum on Statelessness624; in November 2014, it launched the ‘#IBelong’ campaign625 and
released its Global Action Plan to end statelessness in ten years (2014-2024).626
In continuation of the launch of the campaign to end statelessness, UNHCR committed itself
to supporting states in the Western Balkan region with adopting their national action plans;
encouraging legislative reforms in order to prevent statelessness at birth and facilitate
naturalization; conducting public awareness activities and advocating for the setup of a formal
identification mechanism for stateless people.627 To achieve these objectives, UNHCR has a
budget dedicated to stateless programs in the Western Balkans region.

Source: UNHCR Global Appeal 2015 Update (<www.unhcr.org/pages/49e45b906.html>
accessed 1st January 2016)
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In a 2011 report specific to the South Eastern region, UNHCR identified that Roma, as
members of a marginalized minority, were the people the most affected by statelessness or by
the risk of becoming stateless. 628 UNHCR advised the Western Balkan governments to
undertake additional measures to prevent statelessness, with its support. UNHCR’s
recommendations included to intensify efforts to identify stateless persons or persons at risk
of being stateless; to establish formal procedures for determination of statelessness; to
simplify administrative procedures of birth registration; to improve assistance for those not
living in their place of birth through diplomatic/consular missions; to enable registration of
residence for undocumented persons, or persons living in illegal settlements; to improve the
procedures for subsequent registration of birth for persons who did not register within the
deadline; to facilitate the re-registration of birth in situations where registry records have
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been destroyed; to harmonize procedure and practice within states, ensuring consistent
application throughout the territory of a state; to allow for reciprocal recognition of
documents issued by the Serbian and Kosovar governments; and to remove fines penalizing
late registration of birth. 629
This certainly constitutes a vast program, paved with good intentions. However, what
interests us here are the concrete actions taken on the ground and potential tangible results. In
this regard, one must underline that UNHCR works in the field with implementing partners
who are generally international and local NGOs, as well as members of civil society. Thus, to
take an example of achievements in Albania, one can quote the ‘One UN Programme joint
project on empowering vulnerable communities’.630 Under this project that ran from 2009 to
2013, 1581 children and adults, mainly from Roma and Egyptian minorities, were assisted in
registering their births through free legal clinics. The project involved not only central and
local government authorities and specialized legal assistance NGOs, but also Roma NGOs631,
in order to cover the largest possible population in need of civil registration or at risk of
statelessness, as well as to ensure that local NGOs increase their legal assistance capacities.632
In Bosnia and Herzegovina, UNHCR and its implementing partners633 carried outfield visits
covering all 255 known Roma communities in 2013. 427 people were identified who lack
basic civil documentation and consequently are at risk of statelessness. UNHCR and its
partners have been lobbying for more harmonization between the two BiH Entities’
legislations on registration procedures, notably with the new provisions from the state level
providing fee waivers and free legal aid for vulnerable individuals and national minorities.
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Efforts were also put into pushing for more involvement of the social welfare centres in
assisting with birth registration, and raising awareness among the Roma population.634
In Croatia, UNHCR as well as civil society and members of the Roma community actively
contributed to the drafting of the 2013-2020 National Strategy for Roma Inclusion and its
respective Action Plan, adopted by the Croatian Government in November 2012 and April
2013.635 The key goal of the Croatian action plan is precisely to fully regulate the status
(citizenship or permanent residence) of stateless Roma or those of undetermined citizenship
by 2020, by deploying multidisciplinary information counters, as well as mobile teams
composed of regional state administration, local police and representatives of the Council of
Roma National Minority in all areas inhabited by Roma people.636
In Montenegro, between March and December 2011, UNHCR and its legal aid implementing
partner, the Legal Centre (or Pravni Centar), conducted a follow-up survey among RAE
identified during a 2008 UNHCR/UNICEF survey as being at risk of statelessness. Out of
1,270 RAE covered by the first survey, 252 were identified as persons still facing problems
with personal documentation. In addition, the survey included 2,644 more refugees, among
whom a total of 1,448 persons lacked identity documents. 637 UNHCR recommended
Montenegro authorities better define the legal status of undocumented RAE, as they
committed to do in their Strategy for Improvement of the Situation of RAE Population in
Montenegro 2012-2016 and Strategy for Durable Solutions of Issues Regarding Displaced
and Internally Displaced Persons in Montenegro, with special emphasis on the Konik area
2011- 2015.638
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6.1.1.2. Council of Europe
Although the Council of Europe has external offices in the field, and notably in Belgrade,
Podgorica, Sarajevo, Skopje and Tirana, these structures are rather modest and support only a
few cooperation projects (e.g., ‘Support to the Ombudsperson's Office and the Constitutional
Court of Montenegro in applying European human rights standards’ in December 2015).639
On the other side, CoE Commissioners for Human Rights are closely following the issues of
Roma and statelessness in Europe. During his time as a CoE Human Rights Commissioner,
from April 2006 to March 2012, Thomas Hammarberg particularly involved himself, and
urged specific measures to be taken by CoE member states, such as providing free legal aid
for civil registration proceedings, allowing witness testimonials for subsequent birth
registration, or adopting clear and workable action plans with Roma participation. The former
Commissioner also insisted that the 1997 European Convention on Nationality and the 2006
Council of Europe Convention on the Avoidance of Statelessness in relation to State
Succession both contain the obligation for states parties to avoid situations of statelessness, to
grant nationality to children born on their territories and who do not acquire another
nationality at birth, and to provide in writing their nationality-related decisions and
rationale.640

6.1.1.3. OSCE
The OSCE has a comprehensive approach to security that encompasses politico-military,
economic and environmental, and human aspects. It therefore addresses a wide range of
security-related concerns, including human rights, and national minority rights, and is also
involved in statelessness issues. In May 2011, the OSCE organised at its Secretariat in Vienna
a Conference on internally displaced persons, refugees, returnees and stateless persons, to
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discuss forced population movements and how to find sustainable solutions to displacement
situations in the OSCE area.641
With a ‘presence’ in Albania and five missions to Bosnia and Herzegovina, Kosovo,
Montenegro, Serbia and ‘Skopje’, the Organization for Security and Cooperation in Europe
carries out ‘field work’ and undertakes activities on the ground with ‘grass-roots’ partners.
The country offices all have antennas or ‘field offices’ in the regions that include Human
Rights, Minority rights, Tolerance and Non-Discrimination, Roma and Sinti and Rule of Law
units. At the field level, the OSCE personnel works hands in hands with local authorities and
local administration in municipal offices.642 In Bosnia and Herzegovina, for instance, OSCE
field offices led in 2004 a civil registration information campaign in 29 municipalities where
they visited 92 Roma settlements. 643 In between 2008 and 2010, the OSCE Office for
Democratic Institutions and Human Rights (ODIHR) organised three roundtables discussing
the return process and sustainable integration of displaced RAE communities, including
avoidance of statelessness.644
In addition, the OSCE High Commissioner on National Minorities (HCNM) works in
identifying and addressing causes of ethnic tensions and conflicts, including statelessness
issues. Knut Vollebaek, who was the High Commissioner from 2007 until 2013, notably gave
a speech before the OSCE Permanent Council on 17 November 2011 calling for participating
states to remain committed to tackling the risk of statelessness by addressing the lack of
registration and civil documentation in South-eastern Europe.645 The HCNM also reaffirmed
OSCE’s support for the Sarajevo Process launched in 2005 and the 2011 Zagreb
Declaration.646

641

OSCE conference on IDPs, Refugees, Returnees and Stateless Persons <www.osce.org/cio/78206> accessed
1st January 2016
642
OSCE ‘An Assessment of Local-level Mechanisms for the Protection and Promotion of Communities’ Rights
and Interests in Kosovo’, June 2014 <www.osce.org/kosovo/120343?download=true> accessed 1st January 2016
643
OSCE ‘Report on the Roma Civil Registration Information Campaign’, September 2005
<www.osce.org/bih/110221?download=true> accessed 1st January 2016
644
OSCE – ODIHR report ‘Sustainable Solutions for Displaced Roma, Ashkali and Egyptians and Policies to
Improve the Reintegration of Repatriated Roma’, Belgrade, April 2010
<www.osce.org/odihr/75578?download=true> accessed 1st January 2016
645
HCNM’s call for regional co-operation to prevent risk of statelessness <www.osce.org/hcnm/85274>
accessed 1st January 2016
646
On the Sarajevo Process and Zagreb Declaration see infra, part 6.1.6. and 6.1.7.

201

6.1.1.4. The European Union
Despite the fact that two EU member states are in the world’s top ten countries with the
largest known stateless populations (namely Latvia and Estonia), and although EU candidate
and potential candidate countries are concerned by this issue, statelessness is currently not a
priority on the Home Affairs and European External Action Service (EEAS) agendas.
However, EU institutions cannot ignore the phenomenon. In December 2015, the Council of
the European Union adopted conclusions on statelessness, where it acknowledges “the
importance of identifying stateless persons and strengthening their protection thus allowing
them to enjoy core fundamental rights and reducing the risk of discrimination or unequal
treatment”.647
In April 2011, the European Commission called for the adoption of an ‘EU Framework for
National Roma Integration Strategies up to 2020’, with the objective of promoting Roma
integration beyond the EU, in the particular situation of future enlargement countries.648 The
EU Roma Framework calls for the integration of Romani minorities in EU Member States as
well as in the candidate and potential candidate countries. Furthermore, the Commission
evokes the specific difficulties Roma face within the EU as well as in the Western Balkan
region, and notably forced displacement. In addition, references are made to national Roma
integration strategies and action plans developed within the framework of the 2005-2015
Decade of Roma Inclusion.649
Yet, it is probably in the ‘Progress Reports’, adopted each year by the EU Commission in its
‘Enlargement package’ and ‘Enlargement Strategy Paper’ that one finds most of the
references to statelessness.
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assessment of what each candidate and potential candidate has achieved over the year, and set
out guidelines on reform priorities, including in the field of human rights, minority rights and
non-discrimination. Thus, the 2015 progress reports of Albania
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Herzegovina 652 , Montenegro 653 and Serbia 654 included comments on birth and civil
registration, undocumented citizens and discrimination, all mentioning Roma as the most
affected.

6.1.2. Joint initiatives and conferences
Noticeably, some important regional initiatives have been undertaken on the issue of
statelessness. The Roma Decade conferences, as well conferences that took place in Sarajevo
and Zagreb gathered some governments’ officials, as well as representatives from the EU,
OSCE and UNHCR.
6.1.2.1. The Roma Decade
The Decade of Roma Inclusion 2005-2015 was an international initiative gathering
governments, intergovernmental and nongovernmental organizations and Romani civil
society, during which the governments of Albania, Bosnia and Herzegovina, Bulgaria,
Croatia, the Czech Republic, Hungary, Macedonia, Montenegro, Romania, Serbia, Slovakia
and Spain committed themselves to reducing discrimination against Roma and promoting
their social-integration.655 The Roma Decade’s operational elements included national action
plans, policy coordination, exchange of experiences, revision and demonstration of progress,
participation of Roma and provision of information and expert support. One of the Roma
Decade objectives was to foster birth registration and access to documentation for Roma.
Therefore, the Decade Conference that took place in Skopje in April 2012 was entitled
‘Addressing the Problems of Persons without Documents and Access to Rights’.656 The
<http://ec.europa.eu/enlargement/pdf/key_documents/2015/20151110_report_albania.pdf> accessed 1st January
2016
652
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653
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conference allowed for exchange of information on key achievements and best practices,
including practical tools and methodology.657
The Decade was formally closed in Sarajevo in September 2015, where two interesting
concluding reports were produced. The ‘Roma Inclusion Index 2015’ 658 presented a
quantitative overview of the trends and overall situation of Roma inclusion, while ‘A Lost
Decade?’659 provided qualitative reflection on the whole process of the Roma Decade. Judit
Szira, Executive Director of the Roma Education Fund (REF), notes that these reports’
indicators suggest that education stands out as the area where most progress is evident.
Nevertheless, according to her, the Decade did not “close the gap” and one could not expect
to undo centuries of social exclusion within only ten years. Szira concludes however that the
Decade raised unprecedented awareness about the plight of the Roma, extracted commitments
from governments to develop inclusion strategies, and finally led to the EU Framework for
National Roma Integration Strategies.660
In continuation, the ‘Roma Integration 2020’ project shall start in 2016, under the leadership
of the Regional Cooperation Council661 and with the support of the European Commission
and the Open Society Foundations. One can only hope that the new project will include
actions to reduce Roma statelessness. As Julija Sardelić writes “more attention will have to be
paid to the fact that that the unimpeded access to citizenship for Romani minorities represents
the first precondition for their integration”.662
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6.1.2.2. The Sarajevo Process
The ‘Sarajevo Process’ takes its name from a declaration adopted in Sarajevo on 31 January
2015 during a regional ministerial conference on refugee returns. The geopolitical context is
of great importance here. According to the European Parliamentary Research Service663,
during the war about 350,000 Croatian Serbs fled Croatia, while some 220,000 Croats were
internally displaced, and in BiH over a million people were internally displaced while
800,000 refugees temporarily took refuge in Croatia. In 2007, Serbia had around 300,000
refugees and IDPs coming from BiH, Kosovo, and Croatia.664 According to the Internal
Displacement Monitoring Centre (IDMC)665, in 2012 there were still 225,000 displaced from
Kosovo in Serbia; 103,000 IDPs in Bosnia and Herzegovina; and 2,400 IDPs in Croatia. This
regional conference gathered officials of Croatia, Bosnia and Herzegovina, Serbia and
Montenegro, as well as representatives of EU, OSCE and UNHCR. The participating states
committed to find a solution for the remaining displaced persons from the 1991-1995
conflicts, most importantly by simplifying procedures for obtaining personal documents for
refugees, IDPs and returnees.666
Stephanie Woldenberg reported some concrete actions that were being taken by Bosnian
authorities in the context of the Working Group on Civil Documentation of the Sarajevo
Declaration Process. Bosnia and Herzegovina notably facilitated the issuance of passports for
its nationals residing in Croatia and Montenegro, therefore allowing them to regularise their
status and for example apply for permanent residence. Yet, in 2013, the administrative and
consular fees remained very high for refugees or stateless people. UNHCR requested further
efforts from the Bosnian Ministry for Human Rights and Refugees, who eventually helped
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approximately 50 vulnerable individuals acquire the supporting documents necessary to
obtain a BiH passport the same year.667
6.1.2.3. The Zagreb Declaration
In continuation of the Sarajevo Process, the Conference on the Provision of Civil
Documentation and Registration in South Eastern Europe was organized in October 2011 on
the joint initiative of the EU, the OSCE HCNM and UNHCR and gathered representatives of
the governments of Bosnia and Herzegovina, Croatia, Macedonia, Kosovo, Montenegro and
Serbia.
The Conference examined the progress and obstacles to civil registration and adopted the
‘Zagreb Declaration’, consisting of a set of recommendations to facilitate the issuance of
documentation for war-displaced populations, particularly for vulnerable people and
marginalised groups, such as Roma. The participants committed to “[a]ctively involve Roma
and other minority groups throughout the entire process”. 668 The Declaration also highlighted
the regional aspects of the problem and the need for bilateral co-operation. Last but not least,
the EU Commission insisted that the resolution of civil registration problems faced by many
Roma in the region was an urgent and key step toward accession to the European Union,
which probably constituted a good incentive for action.669
In 2013, the Zagreb Conference participants met again in Podgorica to assess progress made
and challenges remaining two years after the Declaration.670 There, the OSCE HCNM gave an
estimated figure of 20,000 people lacking civil documentation in South Eastern Europe in
2013, most of whom are members Roma, Ashkali and Egyptian communities. For Stephanie
Marsal, Senior Advisor at HCNM, although good practices and concrete results have been
identified, such as law amendments or procedure simplifications, “enduring challenges remain
the lack of a comprehensive approach to addressing the issue of civil registration and de facto
667
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statelessness as well as consistent implementation of existing laws”. The legal and
administrative frameworks in the region remain excessively complex and individuals
concerned cannot do anything without the support of legal aid networks. Marsal also regrets
the lack of a comprehensive approach to addressing de facto statelessness, and the
inconsistent implementation of existing laws.671

6.2. Criticism and perspectives
Despite all the above-mentioned initiatives, and particularly the concerted efforts made by
Western Balkan countries since 2005, the issue of statelessness in the region is not yet solved.
Probably one of the main remaining hurdles is the poor (or lack of) co-operation and
coordination despite the good-will diplomatic declarations. As soon as we examine concrete
things like exchange of information, access to civil registries or reciprocal recognition of
documents, one meets resistance and obstacles. Besides, one must admit that solving the cases
of some vulnerable stateless individuals or providing identity documentation to members of
minorities is not the priority of the Western Balkan countries’ national agendas. We will now
further explore the reasons why the international involvement has had limited success and
seems to stumble on further obstacles. Last but not least, we will acknowledge the efforts
made and results obtained by local NGOs and the merits and added value of strategic
litigation techniques.

6.2.1. Lack of will and lack of means from the Western Balkan governments
On the issue of statelessness in Western Balkan countries, the stakeholders concerned in the
first place are probably not the most actively involved. They have other political and
economic priorities, and their electorate is not very concerned with the hardships of the
stateless. On the diplomatic scene, governments display good will and sign joint declarations,
but in reality they are rather reluctant to cooperate with one another. The war wounds are still
open and present in everyone’s mind, as can be seen from the good results obtained by
671
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nationalist parties during elections as well as from the worship and respect showed to war
veterans in countries like Bosnia and Herzegovina, Croatia, Kosovo or Serbia.672 The progress
towards peace and democratization in these countries were largely supported, funded and
militarily monitored by EU/American and NATO joint policies. Although the Western Balkan
countries are probably more focused on their future, which is foreseen as EU admission and
better standards of living, the regional stability remains fragile and violence can erupt and
escalate very rapidly.673
Furthermore, we have seen supra that stateless people belong to the most vulnerable parts of
the Western Balkan populations. Refugees, IDPs and Roma constitute neither an effective
lobby nor a popular cause for politicians. Within a larger economic crisis context, Western
Balkan governments have other priorities, such as their financial debt, unemployment,
corruption issues, deindustrialization, imports dependence, collapse of the public sector and
subsequent decline of health and education welfare, etc.
‘Hosting States’ like Macedonia and Montenegro agree to maintain refugee and IDP camps
under the temporary (still ‘temporary’ after more than 20 years) protection of UNHCR or
other international stakeholders. They are willing to show a cooperative face, and they
sometimes agree to deliver resident permits, but much more rarely allow access to citizenship.
All in all, the process of reducing statelessness in the Western Balkan region seems a bit
unsound, staggering in between uncertain international funds and unstable national political
caprices.

6.2.2. Lack of involvement of Romani communities
Another noticeable obstacle to the resolution of statelessness cases and access to citizenship is
the lack of involvement of those primarily concerned.
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We have seen that some Romani families fail to register their children because of lack of
awareness, lack of information about deadlines, ways of obtaining necessary documents such
as resident permits, or inability to cover the costs of procedures. As a consequence, ‘legally
invisible’ Roma are also invisible within public policies or political agendas. Furthermore,
stateless Roma rarely raise their voice, for various reasons. Their nomadic way of life, often
due to forced migration, and subsequent dispersion of the Roma communities may be one
reason, but not the predominant one. Mistrust towards local authorities, leading to reluctance
to register or to establish any kid of official link, is certainly another valid explanation. From
the interviews and questionnaires compiled for this research, it appears that long-run
protracted situations of ostracism have led to discouragement, helplessness, and finally
resignation among many Romani communities. Last but not least, despite the creation of the
International Romani Union (IRU) in 1978 and the existence of other organizations active for
the rights of the Romani people, there is neither a unified position nor consensual body
representing the Roma.
This reluctance to register can be explained by the history of the Roma in Europe. Roma
people have been persecuted since they arrived in Europe during the 14th century, including
being enslaved in Romania and exterminated during the Nazi genocides.674 Then, post-Second
World War communist regimes forced Roma to become sedentary and work in factories, but
they remained just as disenfranchised and targeted by popular prejudice.675 Based on these
negative experiences, mistrust and negative perceptions of gadje (non-Roma people) and state
authorities are widespread among Romani minorities.676
Moreover, despite the increasing interest of international IOs and NGOs in problems faced by
Roma people on one hand, and the recent commitments towards Roma ‘inclusion’ or
‘integration’ on the other hand, one has to underline that the latest are in actual fact very
rarely genuinely consulted in the first place. Yet, without any consultation mechanisms, or
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without stateless individuals or Roma representatives included in the action plans to reduce
statelessness, it will be impossible to achieve the final goal of ending statelessness. The
persons in the best position to explain and convince Roma individuals at risk of being
stateless are members of the same communities. ‘We are our own best advocates’ as the
saying goes. Over the last decades, many efforts have been undertaken to help reduce Romani
people’s social exclusion, but most of the initiatives came from gadje. Increasing Roma’s
participation in political life, including developing activism among Romani communities and
self-organised movements to lobby and defend their rights, remains a challenge in Europe at
large.677
The Romanian human rights activist Nicolae Gheorghe also insisted that the Roma should
involve themselves more in ethnic mobilization and the defence of their rights. He urged the
Romani community to be more aware of and conscious about their rights, interests and
powers, and to found lobbying and pressure groups using all democratic means available. In
particular, Roma should be present in decision-making bodies and in the media. Nevertheless,
Gheorghe also warned that Roma representation needed to be more democratic and
legitimate. Roma representatives have too often been self-appointed among the same Roma
elite circles. Gheorghe called on Romani organisations to consolidate their actions, to adopt
permanent structures and to forge concrete programmes in order to be recognized as valid
partners by the IOs and NGOs involved in fighting discrimination and social exclusion.678

6.2.3. Successful work and initiatives of local NGOs and civil society
It is nonetheless crucial to acknowledge the efforts made and the positive results obtained by
a few local initiatives in the Western Balkans region. Indeed, some Romani organisations in
partnership with other local NGOs, such as legal aid associations, led projects focusing on
civil registration and access to rights, including citizenship. Activities generally include visits
to Roma settlements, grass-roots campaigns and public awareness, outreach, as well as
counselling and free legal assistance throughout the registration and documentation process.
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The projects also aim at changing the approach of local authorities towards Romani
registration through capacity building and advocacy actions orientated towards the
administration.
Among the local NGOs providing legal aid on statelessness and access to citizenship matters,
one can mention the Tirana Legal Aid Society679 in Albania, Vasa Prava680 in Bosnia and
Herzegovina, Information Legal Center681 in Croatia, Civil Rights Programme682 in Kosovo,
Macedonian Young Lawyers Association683 in Macedonia, Legal Centre /Pravni Centar in
Montenegro and Praxis684 in Serbia. In March 2012, these seven NGOs decided to formalize
and strengthen regional ties and promote cross-boundary cooperation by establishing the
Western Balkans Legal Aid Network (WeBLAN). WeBLAN operates as an independent
network of civil society organizations devoted to the prevention and reduction of statelessness
in the region of the Western Balkans. This network aims also at supporting access of
undocumented and stateless individuals to a legal status, with particular attention given to the
affected RAE individuals and to the people displaced during the conflicts in the region.
Another WeBLAN objective is to contribute to the enhance of social inclusion of RAE and
other marginalised groups and to their full enjoyment of all basic human rights, including
access to public services and access to justice.685
In April 2013, one year after this first initiative, a joint workshop of the European Network on
Statelessness and WeBLAN was organized by Praxis in Belgrade with the support of UNHCR
and the EU funded project ‘Best Practices for Roma Integration’ (BPRI) implemented by
ODIHR in the Western Balkans. The aim of the workshop was to assess progress made so far,
exchange examples of good practices and good systemic solutions, including litigating
statelessness before international courts and international advocacy on statelessness.686

679

See TLAS website <www.tlas.org.al> accessed 1st January 2016
See Vasa Prava website <www.vasaprava.org> accessed 1st January 2016
681
See ILC website <http://ipc.com.hr> accessed 1st January 2016
682
See CRP/K website <www.crpkosovo.org> accessed 1st January 2016
683
See MYLA website <www.mla.org.mk> accessed 1st January 2016
684
See Praxis website <www.praxis.org.rs> accessed 1st January 2016
685
See ENS website <www.statelessness.eu/blog/addressing-statelessness-western-balkans-–-ens-and-weblanjoint-workshop> accessed 1st January 2016
686
See ILC website <http://ipc.com.hr/en_UK/news/ipc-participated-at-the-joint-workshop-of-the-ens-and-theweblan> accessed 1st January 2016
680

211

What arguably still remains undeveloped are the lobbying and advocacy work needed to push
for change. These local NGOs’ remarkable work is still not enough advertised and publically
known. Yet, it would add much value to their work if their findings and recommendation
could be used to put pressure onto their governments. In the meantime, the Western Balkan
governments have to take the civil society demands more into account within their
democratization efforts and include them into the decision-making process. There should be a
move from the position of NGOs opposing the governments towards NGOs cooperating with
governments, but this probably depends on the latter’s willingness to consult and concede. To
solve the issues linked with statelessness, it is crucial to build upon the civil societies’
knowledge and experience and to consolidate their local initiatives into national policies.

6.2.4. The way ahead: constructive proposals from achievements and lessons learned
International NGOs such as the Roma Education Fund (REF)687, the European Roma Rights
Centre (ERRC)688, the Open Society Justice Initiative689 and many others are also doing a
remarkable research and fieldwork to prevent and reduce statelessness and to facilitate access
to citizenship for members of minorities. Scholars, researchers and academics are also very
much involved in action plans to put an end to statelessness, and provide precious reflection,
debate and advice, including recommendations to states, UNHCR and other stakeholders.690
We will consider what we judge as being the most relevant recommendations, before
exploring a further possibility of taking action against statelessness and discrimination
through strategic litigation.
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6.2.4.1. Some additional suggestions
From what has been observed and analysed, as well learned from interlocutors interviewed for
this research work, there are at least nine recommendations that deserve to be proposed and
presented here.
6.2.4.1.1. More legislative improvements
The Western Balkan countries should start with continuing to review and improve their
national legislation on citizenship according to UNHCR recommendations submitted in the
Universal Periodic Reviews (UPR).691 Firstly, Western Balkan Countries should remove all
references to national or ethnic preference within their law, including discriminatory
references such as the provisions in the Serbian Law on Citizenship (2004, amended in 2007)
that provide facilitated access to ethnic Serbs, or, similarly, in the Croatian Law on
Citizenship (1991, amended in 1993), which makes it easier to acquire Croatian citizenship
for ethnic Croats living outside Croatia than for ethnic Serbs that had been living for decades
in Croatia. Secondly, nationality laws shall ensure that every child born on one of the Western
Balkan Countries’ territory has access to at least one nationality and that the nationality shall
be confirmed at the latest by the age of majority. Thirdly, for people lacking birth certificates,
the Serbian Law on Non-Contentious procedure could be a model for the adoption of
subsequent birth registration legislation and procedures. New provisions should also include
an effective right for appeal or review of decisions by judicial or administrative authorities
relating to nationality determination. Lastly, in some exceptional situations, where individuals
cannot be confirmed to have a citizenship under existing laws, Western Balkan Countries
shall provide them with a status in accordance with the procedures required by the 1954
Convention relating to the Status of Stateless Persons

6.2.4.1.2. Administrative and procedural reforms

691

The UPR was established when the Human Rights Council was created on 15 March 2006 by the UN General
Assembly in Resolution 60/251. This mandated the Council to "undertake a universal periodic review, based on
objective and reliable information, of the fulfilment by each State of its human rights obligations and
commitments in a manner which ensures universality of coverage and equal treatment with respect to all States”.
See more at <www.ohchr.org/EN/HRBodies/UPR/Pages/BasicFacts.aspx> accessed 1st January 2016

213

Facilitated naturalization procedures for refugees, IDPs and stateless should be established
throughout the whole Western Balkan region. These procedures shall not be overly lengthy,
onerous or subject to discretionary decision-making processes.
Despite recent legal reforms and the adoption of necessary sub-laws for their implementation,
significant gaps remain between the improved framework and the day-to-day practice of the
local administrations. Training on good administrative practices, as well as on nondiscrimination shall be provided to civil servants at local levels.

6.2.4.1.3. Policy inputs
Western Balkan countries can make more courageous political choices to foster the resolution
of their unrecognised citizens’ cases, notably in the field of communication and external
affairs.
Thus, we have seen that the lack of information is one of the causes of people not registering
their birth or residence. State authorities should fund and launch public awareness campaigns
on the need for birth registration and other documentation, especially in areas inhabited by
RAE, other minorities and vulnerable people.
Then, Kosovo and Serbia should build upon the EU facilitated dialogue for the normalisation
of relations between Belgrade and Pristina (or ‘Belgrade-Pristina Dialogue’) initiated in
2011.692 More generally speaking, the Western Balkan countries could address statelessness
from a more systemic perspective, exchanging information on a regular basis, seeking to put
in place coherent initiatives on civil registers and documentation management in order to
avoid duplication and, even more importantly, to avoid gaps. With more interstate
cooperation, the case of some refugees, displaced people, or de facto stateless could be solved
much more easily and rapidly. Therefore, remaining cases of statelessness in the Western
Balkan Countries could be considered by the concerned governments as a common regional
issue to be jointly tackled, so that they increase the efficiency of the remedies.
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Last but not least, regional cooperation should further develop. In all previously mentioned
suggestions for legal and procedural improvements, it is up to Western Balkan Countries to
take the best advantages of recent concerted initiatives such as the Zagreb Conference on the
Provision of Civil Documentation and Registration in South Eastern Europe. Taking into
account the post-conflict geopolitical context of the region, as well as the common aspiration
to join the European Union, Western Balkan Countries have nothing to lose but everything to
win in continuing their cooperation on statelessness, access to citizenship and documentation
issues.

6.2.4.2. Prospect for strategic litigation
Strategic litigation is a means of provoking or accelerating change in policies and legislations.
It involves identifying individual cases of human rights violations and taking them to court.
The resulting successful case laws created can establish legal precedents and have impacts at
the national, as well international levels. Besides, they can also positively influence public
opinion. In our research context, the aim of strategic litigation could be to obtain the
regularization of the legal status of undocumented people, including, in the best case,
acquisition of citizenship.
Thus, Caia Vlieks exposes how a case could be brought in front of the European Court of
Human Rights because of discrimination based on nationality, taking the example of
Andrejeva v. Latvia case693, where the applicant was stateless.694 The European Convention
for the Protection of Human Rights and Fundamental Freedoms, to which all 47 CoE
Members States are parties, including the Western Balkan countries, prohibits discrimination
in its Article 14 and Article 1 of Protocol no. 12. Since we have observed that access to
citizenship in the Western Balkans may be discriminatory in some cases, there might be room
for future strategic litigation. Noticeably, the Court gave consideration to statelessness in
other judgments, such as in the Al-Nashif v. Bulgaria case695 (expulsion of stateless people);
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Auad v Bulgaria case696 (detention in view of expulsion of a stateless person, with risk of illtreatment if expelled) and Kim v. Russia case

697

(arbitrary detention of stateless

people). Furthermore, we have seen supra that most of the Western Balkan countries still lack
a legally established statelessness determination procedure. According to Caia Vlieks, it is
conceivable that in the near future the Court would condemn a state for failure to determine
that the applicant is stateless.698
The European Network on Statelessness also defends the idea that the fight to end
statelessness in the greater European region must happen in court, through strategic
litigation.699
For Adam Weiss, Legal Director of the European Roma Rights Centre, “statelessness in
Europe is exacerbated by States’ failure to live up to commitments they have made at
international and European levels to respect the rights of stateless people, as well as because
of misunderstandings about those commitments that need clarification by judges”. 700

6.3. Interim conclusions
Despite a visible interest from the part of the international community, the results of IOs’
involvement in reducing statelessness in the Western Balkans are rather disappointing. It
appears that obstacles and resistance mainly come from the states, who are not convinced that
access to citizenship for stateless people or undocumented citizens is of great importance.
Confronted with political instability and economic difficulties, the Western Balkan
governments are not willing to put much effort into including minorities in general and
stateless Roma in particular. On the other hand, the concerned individuals are still not enough
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aware of their rights and levels for action. There is certainly a need for better information and
for empowering the most vulnerable members of minorities, who neither possess nor claim
identity documentation. Local NGOs and civil societies’ initiatives are to be paid tribute to for
their courageous, consistent and persistent legal assistance, but there would certainly be a lot
to gain from publicising their work more. Strengthened links between civil societies and
governments, maybe via institutions such as the Ombudspersons, could bring many benefits
to the field of eradicating statelessness. In the meantime, strategic litigation may efficiently
raise public awareness and fasten some stateless cases’ resolution. Another promising
perspective can be foreseen through the latest development of the European Union Court of
Justice. Indeed, two Western Balkan countries are already members of the EU, while the
others are candidates or potential candidates. We will see in the next chapter that EU
citizenship may well open new possibilities for the resolution of statelessness issues.
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Chapter VII. REFLECTIONS ON THE NOTION OF CITIZENSHIP IN THE
WESTERN BALKANS AND EUROPEAN UNION

Researching on statelessness necessarily implies questioning the meaning of citizenship. We
analysed supra situations where access to citizenship was impeded after the changes that had
affected the original link between an individual and a state (e.g., the Yugoslav case of state
succession). The model of ‘Nation-State’, where the concept of ‘nation’ as a cultural and
ethnic entity coincides with the concept of ‘state’ as a political and geopolitical entity within
the same borders, prevails in Western Europe countries. In contrast, the Western Balkan
countries are closer to the model of a ‘multinational state’, where some ‘nations’ or ‘national
minorities’ may have special ties with a neighbouring state. Western Balkan Countries are
multinational states with multi-ethnic societies, with the consequence that in the best-case
scenario, individuals belonging to national minorities have dual citizenship.701 Things get
more complicated when we consider cases of ‘transnational’ or ‘trans-border’ minorities.
Some Roma communities are in this situation, with the consequence among others of not
having a clear legal status, and in the worst case, no access to citizenship. We will therefore
further examine the concepts of ‘non-state people’ or ‘nation without a compact territory’, as
well as the idea of a Romani (stateless) nation. Taking into account the fact that Albania,
Bosnia and Herzegovina, Kosovo, Macedonia, Montenegro and Serbia may well join the EU
in the next decades, and that RAE communities, undocumented citizens and legally invisible
people will all be potential EU citizens, the EU has every interest in helping the Western
Balkan countries to solve the problem of the remaining statelessness phenomenon. This
means that RAE communities from the Western Balkan countries, stateless persons,
undocumented citizens and legally invisible people will all be potential EU citizens.702 That is
why the EU has every interest in helping the Western Balkan Countries solve the problem of
the remaining statelessness phenomenon. We will analyse the construction and evolution of
the concept of EU citizenship in order to determine how stateless individuals could accede to
it without necessarily being citizens of an EU member State.
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7.1. The ‘Romani nation’: a stateless nation?
Since they left northern India around the 10th century A.D., Romani people have never built
any homeland state institutions or structures, nor claimed a territory.703 It is only from the
First World War and the creation of the League of Nations that some Romani elite voices rose
to demand international recognition of the Romani People. What some authors call ‘Romani
nationalism’ is however fragmented: throughout history Romani communities dispersed
throughout the European continent, adapting themselves to the local language, religion and
customs, with the consequence of losing homogeneity. 704 Yet, in the context of increasing EU
integration, disappearance of borders within the Schengen area, and member states’
concessions on sovereignty, Roma activists have started demanding the recognition of a
special status for the Roma People.

7.1.1. History of Romani ‘nationalism’
Centuries of persecution, slavery and the experience of the Romani Holocaust during the
Second World War have contributed to the emergence of a feeling of nationhood among
Roma.705 The first concrete illustration of Romani nationalism was the idea of establishing a
Romani country (pre-baptised Romanestan) on an empty piece of land, following somewhat
the Zionist model. In 1934, a Polish ‘Gypsy King’ of Romanian origins, Jozef Kwiek, asked
the League of Nations for some land in Southern Africa (in current Namibia) so that the
Gypsies could have their own State there. In the meantime, some similar demands were
formulated in India. In 1936, ‘King’ Janusz Kwiek asked Mussolini for some land in
Abyssinia (at that time occupied by Italy). These attempts were unsuccessful and interrupted
by the Second World War. After 1945, the idea of establishing a state had faded away to the
benefit of the new principle of Amaro Romano drom (i.e. ‘our Romani way’). This meant ‘our
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State is everywhere where there are Roma, because Romanestan is in our hearts’. This new
form of nation-building was further developed during eight successive world congresses.706
Therefore, political awareness and the concept of a Romani Nation progressively emerged
among Romani elites in the second part of the 20th century. National claims were based on the
common roots of the Romani people, their shared historical experiences and perspectives, and
the commonality of culture, language, and social standing. 707 The first world Romani
congress took place in London in 1971 and gathered Romani representatives from
Czechoslovakia, Finland, Norway, France, Great Britain, Germany, Hungary, Ireland, Spain
and Yugoslavia, as well as observers from Belgium, Canada, India and the United States.708
The congress established an executive body, the International Romani Union, in charge of
negotiating Romani issues on the international scene, and the International Romani
Parliament that federates Romani organisations.709 Symbolically, the Romani flag and anthem
were adopted during this first congress. The first efforts at standardizing the literary Romani
language started.710 In 1993, the Romani language was recognised by the CoE Parliamentary
Assembly as a non-territorial minority’s language, protected by the 1992 European Charter
for Regional and Minority Languages. Nowadays, Romani language is being introduced in the
Western Balkans countries’ media and newspapers711, as well as taught in schools, notably in
Kosovo and in Macedonia, when infrastructures and teachers are provided by the state.712
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7.1.2. The ‘Declaration of a Roma Nation’
In 2000, during the fifth world Romani congress held in Prague, Emil Scuka, the then
President of the International Romani Union, presented its “Declaration of a Roma Nation”. It
is a one page text, starting with, “We, the Roma Nation, Individuals belonging to the Roma
Nation call for a representation of their Nation, which does not want to become a State. We
ask for being recognized as a Nation (…)” 713 This shaped the IRU’s claim for a nonterritorial national recognition, asserting that Roma have never wanted a territory, nor do they
plan to claim one in the near future. Yet, the Roma want to be officially and internationally
recognized as a single Romani non-territorial nation. According to Gheorghe & Mirga, with
this declaration Romani leaders chose not to claim an ethnic territory or nation-state of their
own, but rather to obtain a broader political framework in which to address their cause.714 The
idea was also to improve position of the Roma lobby in order to better advocate for Roma
rights in Europe.
The claim for non-territorial or non-state nationhood by IRU leadership was inspired by the
model of national-cultural autonomy developed by the previously mentioned duo Otto Bauer
and Karl Renner.715 The Declaration of a Roma Nation demands the recognition of the Roma
Nation as equal to other nations on the international level, “as all other nations, sharing same
tradition, culture, origin, and language”.716 Establishing a stateless nation for the Roma would
provide them with a legally recognized nationality despite the absence of a geographical state,
which would apply uniformly to all Roma in any country.717
In 2009, the International Romani Union created a ‘Roma Passport’ as a document of
identification not mentioning any citizenship but confirming the affiliation of its owner to the
Roma nation.718 However, this so-called Romano Lill passport is not officially recognised by
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any government, and it is classified by the EU among ‘fantasy passports’ (or passports issued
by minorities, private organizations and individuals).719
7.1.3. Concepts of a non-territorial, transnational, trans-border or non-state minority
within the European supra-national context
In 1993, the Parliamentary Assembly of the Council of Europe qualified the Roma as a ‘nonterritorial minority’ that “greatly contribute to the cultural diversity of Europe”. Its General
Observation no. 2 states that “[a] special place among the minorities is reserved for Gypsies.
Living scattered all over Europe, not having a country to call their own, they are a true
European minority, but one that does not fit into the definitions of national or linguistic
minorities”.720
We have previously seen that since Romani people do not have a homeland state to refer to,
they do not fit the definition of ‘national minority’721. Moreover, Romani communities are
spread over the whole European continent and do not have any territorial continuity.
Therefore they do not conform to the characteristics of a territorially concentrated minority.
Some authors like Stefan Wolff speak about ‘trans-border’ minority, or ‘minority with no
compact territory’, or even ‘non-state people’.722 The idea of proclaiming a Romani nation
without a state and with no geographical limits to its sovereignty has developed since 2000,
and demands for the recognition of a Roma ‘non-compact’ territory by the EU, as well as the
creation of a transnational European minority status have been debated since.723The concept
has some merit. Indeed, within the supranational frame of the EU, and through the creation of
a Roma nationality, there is the potential to combat discrimination and improve Roma social
integration.724
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According to Peter Vermeersch, the EU’s growing attention to Roma issues has framed the
Roma as a ‘transnational European minority’, i.e. a minority existent in every European state
but with neither a clear national lobby nor external motherland to defend its interests. The
institutionalization of EU Roma policies and the actions of transnational human rights
networks have reinforced the idea that Romani interests are best served by a practice of ‘postnational citizenship’.725 In other words, in comparison with the traditional national citizenship
scheme, international human rights discourse and practice currently offers better protection of
Roma rights.726
The supporters of the idea of the so-called ‘stateless nation’ for Roma mentioned supra plead
for a legally recognized nationality or citizenship despite the absence of a geographical state.
This would have the advantage that all the Romani people could obtain this citizenship and
overcome the problem of Member State refusal to confer citizenship, which would cause
statelessness among Romani communities to disappear. Some Romani rights activists also
dream of a recognised Romani stateless nation that would be represented and participate in
EU institutions. However, as Jessica Parra underlines, these proposals remain rather utopian,
firstly because there is little chance that this question will be on EU institutions’ agendas
anytime soon, and secondly the functioning of this official Romani stateless nation would be
extremely difficult, if not impossible, considering the geographic dispersion of the Romani
communities and their heterogeneity.727

7.1.4. Criticism and limits
As predicted by Hanna Arendt, the nation-state that was originally the guarantor of universal
human rights has been weakened by transnationalism and globalization. The Romani nation
declaration defends the idea of a non-territorial nation that could bridge the gap between
universal human rights, which cannot however guarantee access to citizenship, and the state,

725

Damian Tambini, ‘Post-national citizenship’, Ethnic and Racial Studies, Volume 24, Issue 2, 2001, pp195217
726
Peter Vermeersch, ‘The Romani perspective: experiences and acts of citizenship across Europe’ in The
Routledge Handbook of Global Citizenship Studies, 2014, pp483-4
727
Jessica Parra, ‘Stateless Roma in the European Union: Reconciling the Doctrine of Sovereignty Concerning
Nationality Laws with International Agreements to Reduce and Avoid Statelessness’, in Fordham International
Law Journal, Volume 34, Issue 6, 2011, pp1686-1687

223

which excludes non-citizens.728 However, according to Nicolae Gheorghe, the concept of a
Romani nation is first and foremost symbolic and political rather than legally based, and plays
mainly an advocacy role. Most of the Roma are citizens of given states, where they constitute
a minority, and as such are entitled to the protection of their minority rights as well as of their
individual rights, like any other citizen. Interviewed by the ERRC in 2001, Gheorghe
discussed his wish for an improved, more transparent and more visible representation of the
Roma. Gheorghe said that he dreamed of some transnational Romani elections of a
constituent assembly of Roma at a pan-European level that would have links to the Council of
Europe and influence decisions taken on Roma. He also insisted on the fact that a
democratically elected Roma leadership would foster the accountability and legitimacy of the
Romani nation.729
Some authors criticize what they called an ‘Europeanization’ of the idea of a Romani nation,
and warn about creating a division between the efforts to include the Roma on the one hand
and the support for their national ‘marginality’ on the other hand. Thus, Martin Kovats
observes that “[t]he superficial symbolism of Roma as a unique transnational people, the EU’s
‘largest ethnic minority’ with no ‘mother country’, promotes the aspiration that there should
be some form of special European governance for Roma. Yet, regardless of what distinct
cultural characteristics Roma people may share, Roma are also citizens with the same rights
and subject to the same economic, legal and political systems, part of the same national
societies and cultures as their non-Roma compatriots”. 730
For some Romani activists, the Romani nation already exists. However, this is debated, since
the concept of ‘nation’ as understood in the European tradition does not really match with
Romani communities’ situation, whose members are scattered worldwide and have neither a
homogenized position nor a unified leadership to defend their rights as a people on the
international scene. To date, the Romani nation’s existence remains more symbolic, emotional
or utopian than real. Nevertheless, the debate is open. Besides, the progress of EU integration
and prospect of EU citizenship development may provide new perspectives for stateless
Roma.
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7.2. The achievement of an EU citizenship beyond the state level?
Since the original European Economic Community became the European Union, the concept
of an EU citizenship has developed, with some potentially inclusive scenarios. For Peter
Vermeersch, it is clear that the EU has an increasing impact on domestic policies aimed at the
social inclusion of the Roma. The question of EU citizenship is crucial to the current research
work, since the six Western Balkan countries that are not part of the EU all orient themselves
toward joining it.731 For this same reason, the EU also influences their social policies with
membership conditionality and criteria.732 We will analyse what the implications of EU
citizenship are and whether it could provide an alternative solution for the people who face
difficulties accessing citizenship of individual member states.

7. 2.1. The construction of EU citizenship
A common citizenship status for citizens of EU member states was introduced in 1992 with
the signing of the Treaty of Maastricht. Article 8 (1) states that “[c]itizenship of the Union is
hereby established. Every person holding the nationality of a Member State shall be a citizen
of the Union.” Since then, the content and implications of EU citizenship have been
increasing, in parallel to each EU member’s national citizenship. This status of EU citizen is
linked to the EU objective of free movement of people, and in a way has removed from
national authorities the prerogative of refusing to non-citizens the right to enter, reside or
work on their territory. It also confers the right to vote and stand in local and European
Parliament elections.733 EU citizenship is part of EU law and has already generated case law
and jurisprudence. In some cases, protecting the rights of EU citizens has been realised to the
detriment of non-EU citizens, and voices are rising against the so-called ‘Fortress Europe’.734
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7.2.1.1. Nationality and citizenship in the EU treaties
Article 8 of the Lisbon Treaty (2007) states:
“(…) Every national of a Member State shall be a citizen of the Union. Citizenship of the
Union shall be additional to national citizenship and shall not replace it.”
Furthermore, Article 20 (1) of the Treaty on the Functioning of the European Union
(TFEU)735 affirms that:
“Citizenship of the Union is hereby established. Every person holding the nationality of a
Member State shall be a citizen of the Union. Citizenship of the Union shall be additional to
and not replace national citizenship.”
The rights of EU citizens are specifically listed in Article 20 (2) of the TFEU, which also
suggests (with the mention ‘inter alia’) that the list is not exhaustive. It includes the right to
move and reside freely within the territory of the Member States; the right to vote and to stand
as candidates in elections to the European Parliament and in municipal elections; the right to
enjoy diplomatic and consular protection in a third country and the right to petition the
European Parliament, to apply to the European Ombudsman, and to address the EU
institutions in any of the Treaty languages.
Furthermore, the Preamble of the EU Charter of Fundamental Rights declares that “[the
Union] places the individual at the heart of its activities, by establishing a citizenship of the
Union and by creating an area of freedom, security and justice”.736
One observes that the phrase “[c]itizenship of the Union shall be additional to and not replace
national citizenship” may be understood as limiting its legal development. Officially, one
shall not understand EU citizenship as a step towards a European federal State, despite some
failed attempts to adopt a constitutional treaty in 2004.737 EU citizenship is supposed to
complement national citizenship by transferring ‘additional’ rights. However, according to
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Kay Hailbronner there is an inherent link between EU citizenship and national citizenship,
because the first one changed the perception of the second one. EU citizenship already
implies some political rights and is gradually replacing important elements of the nationality
of the Member States. 738 The shaping of an EU citizenship has contributed to enhance
individual rights, with the crucial contribution of the CJUE jurisprudence that ensure
implementation of these rights in actual facts.

7.2.1.2. CJEU Jurisprudence on EU citizenship and statelessness
According to the CJEU, “Union citizenship is destined to be the fundamental status of
nationals of the Member States”.739 In the context of the Grzelczyk case, the CJEU confirmed
the obligation for member States to accord EU citizens who find themselves in the same
situation the same treatment, irrespective of their national citizenship. In the cases Zhu and
Chen740 and Baumbast and R v Secretary of State for the Home Department741, the Court
ruled that EU citizens, merely as such, are fully entitled to reside in another Member State.742
In the Eman and Sevinger v College van burgemeester en wethouders van Den Haag case, the
CJEU ruled that a member state may determine who is entitled to vote and to stand as a
candidate in elections to the European Parliament, provided that it observes the principle of
equal treatment.743
We have seen supra that the CJEU already produced some jurisprudence in cases linked with
statelessness. The Ruiz Zambrano case gave the CJEU the opportunity to make a
breakthrough in the field of rights based on EU citizenship, when Belgium was condemned
for having prevented a child from receiving EU citizenship.744 In the Rottmann case, the
CJEU established that a situation that is likely to cause the loss of EU citizenship falls, by its
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nature and its consequences, under EU law. In that same case, the CJEU also affirmed the
need to evaluate and balance the proportionality of a decision that would leave the person
stateless.
In a more recent case, Thierry Delvigne v Commune de Lesparre Médoc et préfet de la
Gironde, the CJEU made clear that EU law is applicable when restrictions are placed upon the
ability of individuals to vote in European Parliament elections. The Court stated that there are
limits to national legislation depriving individuals of the right to vote in the case of a criminal
conviction (in that case, for the elections of the European Parliament). 745 The CJEU this time
referred to Article 52 of the Charter of Fundamental Rights of the European Union, which
reads: “[a]ny limitation on the exercise of the rights and freedoms recognised by this Charter
must be provided for by law and respect the essence of those rights and freedoms. Subject to
the principle of proportionality, limitations may be made only if they are necessary and
genuinely meet objectives of general interest recognised by the Union or the need to protect
the rights and freedoms of others.” The CJEU thereby affirmed that concerning EU
citizenship rights the principle of proportionality must be respected and that it is for the state
to show that such a restriction was justified.
Undoubtedly, the Court of Justice of the European Union has played and will continue to play
a role in the progress of European integration, including in the shaping of EU citizenship.
Since the Court does not hesitate anymore to refer to the EU Charter of Fundamental Rights,
there are positive prospects for the protection of individual human rights, and this would
probably involve issues such as access to citizenship.
Interestingly, the European Commission has already considered such future developments and
funds research projects on EU citizenship. The Rights, Equality and Citizenship Programme
2014-2020 aims at promoting non-discrimination and the rights deriving from Union
citizenship.746 Another example is the Involuntary Loss of European Citizenship (ILEC)
project that researches the effects of the increasing judicialisation of the grounds of loss of
Union citizenship over national legal systems.747
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However, if the concept of EU citizenship seems to develop along the path of increasing
guarantees for EU citizens, there is undeniably also a darker side. More integration within the
European Union may sometimes lead to exclusiveness.

7.2.1.3. Inclusive or exclusive EU citizenship?
Thus Etienne Balibar does not look favourably upon the latest EU citizenship developments.
In his opinion, EU citizenship dug a gap in between the concept of citizenship and nationhood
and subverted the concepts of sovereignty and political belonging, with potentially dangerous
consequences. Together with the rise of far right parties in Europe and anxiety over cultural
and religious identities, Balibar observes the apparition of a ‘European apartheid’ with
consolidate EU external borders and creates a radical division between EU citizens’ rights and
the rights of non-member countries. In the best-case scenario, migrants from outside the EU
may be included economically, but are excluded politically, with subsequent risks of social
conflict.748
Amnesty International is concerned about the EU return and readmission agreements749,
which regulate expulsion procedures of non-EU citizens present in the EU without
authorization. Although these agreements should only concern irregular migrants, there are
many cases of asylum-seekers being sent back to transit or original countries without access
to asylum procedures. This is even more problematic at border areas where accelerated
procedures are applied and individuals have less chance to appeal against their expulsion.
Expelled individuals risk being returned to third countries where they are not citizens, have no
legal status and therefore may be in a situation of statelessness.750
Last but not least, the EU has sometimes shown an exclusive face, even within its own
citizenry. In recent years, France, Italy and other EU member states discriminatorily expelled
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Romani communities from their national territories, including Romanian and Bulgarian
individuals, therefore EU citizens. As Claude Cahn notes “[a]pparently, the nascent EU
citizenship is still weak, and citizenship of Roma is shown to be of a lesser status than that of
other Europeans”.751 As Peter Vermeersch develops, there is on the part of the EU institutions
a tendency to single out the Roma as a European priority and a special European concern. In
parallel, far right politicians are trying to deny the Roma’s ‘Europeanness’ and to reframe the
problems facing the Roma as problems caused more by lifestyle and culture than by socioeconomic inequality. By portraying the Roma as outsiders rather than disadvantaged citizens,
these politicians open the door to policies that treat the Roma collectively as a special case.752

7.2.3. Various proposals to solve the issue of Roma Statelessness within the EU
In 2012, UNHCR estimated the stateless population within the EU at about 400,000
individuals.753 The EU cannot turn a blind eye to such a number of people and has necessarily
to develop further means of eradicating statelessness. From our previous findings, we know
that in the Western Balkans countries an estimated 20,000 persons do not have any
citizenship, either because they are de jure stateless, de facto stateless, at risk of being
stateless, undocumented, legally invisible or unrecognised. Most of this stateless population is
also Romani, and part of it resides within the EU. This is the case of those who live in Croatia
and Slovenia, but also of those who migrated irregularly. Our reasoning is as follows: there
are people that are entitled to EU citizenship but cannot access it because they are not citizens
of the Member States where they reside. In these circumstances, there are open tracks to
explore of how to integrate stateless people directly into EU citizenship, or of other ways to
protect them.
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7.2.3.1. Putting statelessness on the EU institutions’ agenda
Statelessness phenomena are not well-known by the European public and rarely mentioned in
mass media. One of the challenges in the fight against statelessness is to put it on the political
agendas of the Member States governments as well as of the EU institutions. Recently,
however, there were some positive signals of interest in the issue.
In December 2014, during a conference organised in Brussels by the Centre for European
Policy Studies (CEPS) on ‘EU Citizenship at a Crossroad: Enhancing European Cooperation
in Nationality and Fundamental Rights’, Emily O’Reilly, the European Ombudsman,
announced that “as Ombudsman, I am more than willing to investigate any area of this
phenomenon [of statelessness] which may involve alleged maladministration on the part of an
EU institution”. 754 The Ombudsman also stressed that European citizenship brings privileges
but also duties towards other EU citizens as well as citizens of other states and people “of no
states”.
In December 2015, during the EU Justice and Home Affairs (JHA) Council, the ministers
adopted some conclusions on statelessness and invited the Commission to launch a platform,
the European Migration Network755, for exchanges of good practices among Member States
in order to reduce the number of stateless people, strengthen their protection and reduce the
risk of them being discriminated against. 756 According to Pascal Schumacher, JHA
Counsellor responsible for migratory issues, the ultimate goals of this initiative are to
establish a common statelessness determination procedure and the granting of a common legal
status to stateless persons.757

754

See more on the European Ombudsman’s website
<www.ombudsman.europa.eu/en/activities/speech.faces/en/58542/html.bookmark> accessed 1st January 2016
755
See the European Migration Network’s website <http://ec.europa.eu/dgs/home-affairs/what-wedo/networks/european_migration_network/reports/index_en.htm> accessed 1st January 2016
756
See the Conclusions of the Council and the Representatives of the Governments of the Member States on
Statelessness
<www.consilium.europa.eu/en/press/press-releases/2015/12/04-council-adopts-conclusions-onstatelessness> accessed 1st January 2016
757
See more on the ENS’ website <www.statelessness.eu/blog/council-conclusions-demonstrate-euscommitment-address-statelessness#sthash.CFCxvfEz.CQN8eusX.dpuf> accessed 1st January 2016

231

7.2.3.2. Integrate stateless persons into EU citizenship?
In 2004, the proposed treaty establishing a Constitution for Europe contained the idea of
integrating statelessness into EU policies and eventually citizenship. The project’s Article III
– 257 (2) stated “[The Union] shall ensure the absence of internal border controls for persons
and shall frame a common policy on asylum, immigration and external border control, based
on solidarity between Member States, which is fair towards third country nationals. For the
purpose of this Chapter, stateless persons shall be treated as third country nationals”.758 The
idea was that this EU citizenship status would not be contingent upon member state
citizenship, and would respect international standards for the prevention of statelessness and
the protection of stateless persons. As mentioned supra, the EU Constitution was rejected, and
the Member States remain sovereign concerning nationality laws and the principal actors in
statelessness reduction and prevention. 759
Jessica Parra proposes allowing individuals to become EU citizens with or without a Member
State nationality, somewhat similarly to the claims for a stateless Romani nation. Thus,
stateless persons could bypass the obstacles to acquiring Member State citizenship and accede
directly EU citizenship and the benefits attached to it. 760 Yet, as we have seen in part 7.2.1.1,
EU Citizenship “shall be additional to national citizenship and shall not replace it.” In fact,
such a radical measure would constitute more than a simple EU law reform, it would probably
transform the whole functioning of EU institutions. Transferring citizenship prerogatives to
the EU supranational level would also imply changing the entire framework, i.e., adopting a
Constitution and transforming the Union into one European Federal State. 761 Anthony
Coughlan explains that in such a scenario, the EU Institutions would become the new
sovereign, and that EU citizens would become directly bound with rights and obligations to

758

See the full text of the EU Constitution project <http://europa.eu/eu-law/decisionmaking/treaties/pdf/treaty_establishing_a_constitution_for_europe/treaty_establishing_a_constitution_for_europ
e_en.pdf> accessed 1st January 2016
759
Jasminka Dedić, ‘Roma and Statelessness’, Study for the European Parliament Committee on Civil Liberties,
Justice and Home Affairs, Brussels, (26 June 2007), 13, available at:
<www.europarl.europa.eu/hearings/20070626/libe/dedic_en.pdf> accessed 1st January 2016
760
Jessica Parra, ‘Stateless Roma in the European Union: Reconciling the Doctrine of Sovereignty Concerning
Nationality Laws with International Agreements to Reduce and Avoid Statelessness’, in Fordham International
Law Journal, Volume 34, Issue 6, 2011, pp1685-1687
761
See the National Platform EU Research and Information Centre’s paper ‘What the EU Constitution does – A
14-point critical summary’, Dublin, March 2005
<www.europarl.europa.eu/inddem/docs/papers/14%20point%20summary.pdf> accessed 1st January 2016

232

the European institutions without needing to go through their respective state institutions.762
One can never know if this will occur in the future, but it is unlikely to happen within the next
decade.

7.2.3.3. A specific EU Directive on stateless Roma
In 2011, the European Commission adopted the EU Framework for National Roma
Integration Strategies, which consists of EU Member States’ commitment towards promoting
Roma inclusion, focussing on education, employment, healthcare and housing. All Member
States are invited to adopt a national strategy for Roma inclusion or for specific policy
measures for the Roma within their wider social inclusion policies.763
In 2004, with the release of its ‘Report on the Situation of Fundamental Rights in the
European Union for 2003’, the European Union Network of Experts in Fundamental Rights
had called on the European Union to develop a binding legal instrument for Member States in
the area of Roma integration, or in other words a Roma Integration Directive. 764 Indeed, in
this report, the experts considered that the scope of the Directive 2000/43/EC (‘Racial
Equality Directive’) was too limited for the needs of the Roma.765 “Their exclusion from a
number of public services and essential social goods is the result of their precarious
administrative situation, their statelessness and, worst of all, the total lack of administrative
documents attesting their legal status”.766 In the same way, Jessica Parra suggests that the
Member States should go further and work on the adoption of a Directive on Roma
Integration, or even a specific Directive on stateless Roma.
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“With respect to de jure statelessness, the directive should require Member States to
affirmatively grant nationality to stateless Roma who were born on their territory or who
reside there lawfully and habitually, as required by the Convention on Nationality. With
respect to de facto statelessness, the directive should require Member States to actively
provide administrative access to documentation for Roma who do not have proof of their
possession of a nationality, in addition to creating a mechanism for providing these
documents to future generations of Romani children and their families”.767 Parra argues that
such a directive would have the advantages of neither asking Member States to recognize a
nation within their nation, nor requiring an implausible restructuring of the political nature of
EU citizenship. She also points out that a directive dedicated to the sole issue of statelessness
would be more productive than a general directive on numerous Roma issues or Roma
‘integration’.768
However, taking into account the fact that the proposal for a ‘Directive against discrimination
based on age, disability, sexual orientation and religion or belief beyond the workplace’ is on
stand-by since 2008, it is so far not reasonable to hope for Member States to reach a
consensus over a Directive, be it on Roma or on statelessness. Other proposals have been
expressed to solve the issue of impeded access to EU citizenship.

7.2.3.4. Other proposals
Adam Weiss, ERRC Legal director, is convinced of the beneficial powers of strategic
litigation, notably in front of the ECtHR and the CJEU. Interviewed in April 2015 by the
ENS, he took the example of some Roma who left Yugoslavia for Italy in the 1990s and
became stateless because they could not secure residence permits at the time, and therefore
could not naturalise. According to him, this case could be brought to court, arguing that there
is a breach of Article 8 ECHR since, following the judgment in Genovese v Malta previously
mentioned, the arbitrary refusal of a naturalisation constitutes an interference with the right to
respect for private life. Weiss also mentions some potential developments following the
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Rottmann case and the loss of Union citizenship. Litigating strategically may clarify the
European law on statelessness and impose on states its concrete implementation.769
Another proposal to mitigate situations of statelessness is put forward by Matthew Gibney.
The idea is to create a ‘societal membership’ status that would provide access to almost all the
rights inherent to citizenship. “The societal membership principle tends to highlight men and
women’s roles as social and economic agents, tying an individual’s well-being to the common
good.” Concretely speaking, the societal membership principle includes the regularisation of
unlawfully resident immigrants or long-term asylum seekers, and demands an alignment
between the reality of people’s social existence and their legal status.770

7.3. Interim conclusions
It seems that within the EU, state sovereignty in the field of citizenship is gradually losing
ground. Nevertheless, EU citizenship is still far from taking over member states citizenship.
Interestingly, René de Groot points out that the on-going changes consist more in the
development of a European law on citizenship than in the replacement of national citizenship
by EU citizenship.771 It remains difficult to foresee the legal recognition of a stateless Romani
nation in the near future. However, the current context of increasing migration, whether
economic or conflict-driven, imposes necessary political actions and gestures such as
regularisation and naturalization. As Igor Stiks ironically remarks “it is interesting to see how
citizens of a former multinational federation with a two-level citizenship regime become part
of another multinational union of states with a similar citizenship structure that will, once in
place, restore to them some of the basic privileges they enjoyed during the Yugoslav era”.772
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Final Conclusions

Statelessness encompasses numerous complex and often unclear situations. De jure and de
facto stateless persons, persons at risk of being stateless, unregistered persons, undocumented
persons, unrecognised citizens, and legally invisible have in common the fact that their
citizenship is not effective, that they lack protection and that they are deprived of the right to
have rights. Still nowadays, the number of stateless people identified as being of concern to
UNHCR continues to increase. In addition to that, statelessness statistics are not always
available or reliable, which leaves space for further unidentified cases. Katja Göcke deplores
the fact that statelessness is an ‘undesirable anomaly’ under international law, and that only
states can decide to grant or not nationality to an individual. International instruments can
merely encourage and assist states in influencing their nationality laws and practices.
However, one has to admit that nationality in international law has considerably evolved since
1923, when it was considered as the domaine réservé of each state, to the current rulings in
international courts. States are found to be in violation of international human rights law, with
the avoidance of statelessness as well as the prohibition of discriminatory nationality policy
being the main focus of these decisions.

In the geographical context of the Western Balkan region, countries need to amend their
citizenship laws in order to fully comply with their international obligations for avoidance of
statelessness under international law. For historical and geopolitical reasons, these laws were
influenced by nationalist discourses and therefore more exclusive than inclusive. The postconflict international presence put a lot of effort into ensuring minorities protection and
preventing statelessness, but the Western Balkan countries have to better respect their
commitments, take action, and notably ensure acquisition of nationality by people known to
be stateless or whose nationality is undetermined. Additionally, quantitative and qualitative
analyses have revealed the fact that almost all stateless people in the Western Balkans are also
members of Roma, Ashkali or Egyptian minorities. Various reasons can explain this: lack of
knowledge, poverty, absence of reference to a motherland and ultimately discrimination.
Undeniably, Roma are socially marginalized, and subsequently more at risk of being excluded
from citizenship. Furthermore, successive migrations rendered them even more vulnerable to
the occurrence of statelessness. Because the Yugoslav successor states failed to take into
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account the specific circumstances of the Roma, the latter are disproportionately affected by
situations of undetermined nationality as compared to the other communities in the countries
concerned. Despite a visible interest from the part of the international community, the results
of international organisations’ involvement in reducing statelessness in the Western Balkans
are rather disappointing. There is a certain resistance on the part of the states, who are not
convinced that access to citizenship for stateless people or undocumented citizens is of great
importance. On the other hand, the concerned individuals are often not enough aware of their
rights and avenues for action. There is certainly a need for better information and awareness,
which local organisations and civil societies, confronted with states’ vacuum, courageously
endeavour to remediate. Smart practices of strategic litigation have also efficiently achieved
the resolution of some cases of statelessness. Considering that two Western Balkan countries
are already members of the EU, while the others are candidates or potential candidates, the
prospect for joining and acceding to EU citizenship opens further possibilities for resolving
statelessness issues, even if EU citizenship is still far from replacing that of Member States. If
the Romani elite’s idea of a stateless Romani nation presents some advantages, it cannot
constitute a solution for the time being, since it is barely known outside of an elite Romani
circle and poorly supported in international fora.

Currently, EU citizens enjoy two levels of citizenship, with the supranational one developing
in the sense of the enlargement of the panel of fundamental rights guaranteed within the EU
system. If one day access to citizenship officially figures among these EU guaranteed rights,
one may hope that every individual in a situation of statelessness within the EU internal
borders finally obtains a legal existence.

It would have been particularly satisfying to conclude this research work with providing a
definitive solution to all remaining cases of statelessness in the Western Balkans countries.
However, at this point the reader will have understood that this is difficult to achieve,
although probably not impossible. The initial choice of this work was to cover the whole
Western Balkan region and encompass statelessness in the widest sense possible.
Consequently, we have analysed a broad range of situations. As the immediate causes for
statelessness significantly vary from one country to another, the specificity of each country
must be taken into account. Thus, statelessness in Bosnia-Herzegovina and Kosovo can be
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directly imputed to the war, whereas in Macedonia, Montenegro and Serbia, it often resulted
from displacements subsequent to the war. In Slovenia, the state succession factor coupled
with ethno-nationalist politics provoked a massive statelessness phenomenon, while in
Albania and Croatia statelessness continues to be an outcome of discrimination or
discriminatory naturalization requirements. 773 Nowadays, since all the Western Balkan
countries aspire to join the European Union and are already endeavouring to comply with the
EU standards and rules, eyes are now turned towards the European Union and its potential
future policies in both fields of Roma integration and statelessness reduction. On the one
hand, further commitment and action remain to be undertaken by each of the Western Balkan
countries to solve stateless cases on their territory. On the other hand, the EU may generate
impulse and momentum to foster their efforts and increase the efficiency of the political
choices made.

In any event, whether within the European Union or in the Western Balkan region, the first
precondition for Roma integration is undoubtedly to ensure them unimpeded access to
citizenship. To be able to achieve this objective, much work remains to be done in the field of
non-discrimination and removing prejudice. Furthermore, positive results may be difficult to
achieve without the active involvement of the primary people concerned, i.e., the stateless
individual themselves. As Nicolae Gheorghe insisted, the Romani community in its large
sense must mobilize itself, make its own democratic choices and express loud its aspirations
in the context of a globalised world threatening their very culture.774 Finally, civil societies
undoubtedly have a crucial role to play in this comprehensive fight against statelessness,
discrimination, prejudice and marginalisation. Last but not least, one should not ignore the
fact that the granting of citizenship itself is not sufficient to ensure the social integration of the
concerned individuals and the protection of their rights.775 Julija Sardelić rightly argues that
“Romani minorities will remain on the margins of new citizenship regimes in South eastern
Europe for the foreseeable future” and that “[e]ven for those who have access to citizenship,
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their status as citizens is often marked by discrimination and inequality”.776 That is why each
and every stateless case solved must be accompanied by actions aimed at eliminating
discrimination and prejudice and promoting social integration. This involves participation in
public and political life of all the components of today’s multi-ethnic and multinational
societies, empowerment of marginalized minorities and equal access for all to their economic,
social and cultural rights.
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ANNEXES
Annex n°1
“Declaration of a Nation”
International Romani Union
(original version distributed at the Fifth World Romani Congress)
WE, THE ROMA NATION
Individuals belonging to the Roma Nation call for a representation of their Nation, which does
not want to become a State. We ask for being recognized as a Nation, for the sake of Roma
and of non-Roma individuals, who share the need to deal with the nowadays new challenges.
We, a Nation of which over half a million persons were exterminated in a forgotten
Holocaust, a Nation of individuals too often discriminated, marginalized, victim of
intolerance and persecutions, we have a dream, and we are engaged in fulfilling it. We are a
Nation, we share the same tradition, the same culture, the same origin, the same language; we
are a Nation. We have never looked for creating a Roma State. And we do not want a State
today, when the new society and the new economy are concretely and progressively crossingover the importance and the adequacy of the State as the way how individuals organize
themselves.
The will to consubstantiate the concept of a Nation and the one of a State has led and is still
leading to tragedies and wars, disasters and massacres. The history of the Roma Nation cuts
through such a coincidence, which is evidently not anymore adequate to the needs of
individuals. We, the Roma Nation, offer to the individuals belonging to the other Nations our
adequacy to the new world.
We have a dream, the political concrete dream of the rule of law being the rule for each and
everybody, in the frame and thanks to a juridical system able to assure democracy, freedom,
liberty to each and everybody, being adequate to the changing world, the changing society,
the changing economy.
We have a dream, the one of the rule of law being a method, and not a “value”. A pragmatic,
concrete, way how individuals agree on rules, institutions, juridical norms, adequate to the
new needs. A transnational Nation as the Roma one needs a transnational rule of law: this is
evident; we do believe that such a need is shared by any individual, independently of the
Nation he or she belongs to.
We do know that a shy debate regarding the adequacy of the State to the changing needs of
the global society—a global society which should not be organized exclusively from above—
is involving prominent personalities in Europe and in the entire UN Community.
We are also convinced that the request itself of a representation for the Roma Nation is a great
help to find an answer to the crucial question regarding the needed reforms of the existing
international institutions and rules. Our dream is therefore of great actuality and it is very
concrete. It is what we offer the entire world community. The Roma Nation, each and every
individual belonging to it look for and need a world where the international Charters on
Human Rights are Laws, are peremptory rules, providing exigible rights. Such a will is a need
for the Roma; is it so only for Roma?
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We are aware that the main characteristic of the Roma Nation, the one of being a Nation
without searching for the establishment of a State, is today a great, adequate resource of
freedom and legality for each individual, and of the successful functioning for the world
community.
We have a dream, and we are engaged in the implementation of it: we offer to the humanity a
request, the one of having a representation as a Nation, the Nation we are. Giving an answer
to such a request would let the entire humanity make a substantial step forward.
We know democracy and freedom to equal the rule of law, which can be assured only through
the creation of institutions and juridical rules adequate and constantly adjusted to the
necessary changing needs of individuals.
We are to offer our culture, our tradition, the resource which is in our historic refusal of
searching for a state: the most adequate resource of awareness to the nowadays world. That’s
why we look for a representation, and new ways of representing individuals apart from their
belonging to one or to another nation. Nowadays politics is not adequate to the nowadays
needs of individuals in a changing world; and to the needs of all those persons still suffering
starvation and violations of their fundamental human rights. And we offer, we propose a
question, while proposing and offering a path, a concrete, possible, needed path, on which to
start walking together.
We, the Roma Nation, have something to share, right by asking for a representation, respect,
implementation of the existing International Charter on Human Rights, so that each individual
can look at them as at existing, concrete warranties for her or is today and future.
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Annex n°2
Questionnaire n° …
for people in situation of statelessness,
with no citizenship, or without any identity document
Place :

Date :

To the interviewer
IMPORTANT: While interviewing, it is crucial to remain polite and humble, and to keep a
very respectful attitude at all time.
The interviewer shall present herself/himself in a clear manner and make sure that the
interviewed person does not assimilate her/him to a civil servant or any other official.
The interviewer shall not pay the person interviewed.
The interviewer shall be very careful not to influence them when asking questions, and not to
suggest the answers.
In case the interviewed does not want to answer a question, the interviewer shall not insist.
This is a ‘semi-open’ questionnaire, so if the the person being interviewed wants to add some
comments outside of the questions asked, it is interesting too J

1/ Could you present yourself? (name, nickname, age, family, clan, ethnicity, nationality…
but only what you wish to say)

2/ Where do you come from?

3/ Where were you born?

4/ What is your main occupation?

5/ Do you have a citizenship / nationality ?
•

If YES: - Which one ?

- any second citizenship / nationality ?
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•

If NO: - Why ?

- Would you like to have a citizenship?
if YES: - Of which country?

7/ Have you taken steps to obtain citizenship, or any other form of ID document ?

8/ What were the obstacles / difficulties you were confronted with?

9/ Do you think that having a citizenship brings advantages?

•

If YES: -Which ones?

10/ Do you think that having a citizenship brings inconvenient ?

•

If YES: - Which ones?
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11/ Do you want to remain in this present country?

12/ Ideally, where would you like to live?

13/ In which conditions / With which legal status (citizen, refugee, displaced, stateless,
resident, illegal, tourist… other…etc) ?

14) Is there anything else you wish to say…?

THANK YOU VERY MUCH for answering this questionnaire !!!

My contact: Maylis DE VERNEUIL, email: mdeverneuil@yahoo.fr

If you want to leave your contact here (address, phone number, email…), do not hesitate :
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Annex n°3
List of people interviewed
Name

Affiliation

Place and date

Eva Dauti
Klodiana Tosuni
Irma Baraku

NGO Terre des Hommes
UNDP - Local Community Development
Anti-Discrimination Commissioner

Albania, Fier, 2012
Albania, Fier, 2012
Albania, Tirana, 2012

Marcello Repici
Erina Toska
Zini Kore
Vasilika Laçi
Bledar Taho
Manjola Veizi
Adriatik Hasantari
Rajmonda Bozo

European Union Delegation
NGO Adra
NGO Arsis
NGO Civil Rights Defender
NGO Institute o Romani Culture
NGO Open Society Foundation
NGO Roma Active Albania
NGO Tirana Legal Aid Society

Albania, Tirana, 2012
Albania, Tirana, 2012
Albania, Tirana, 2012
Albania, Tirana, 2012
Albania, Tirana, 2012
Albania, Tirana, 2012
Albania, Tirana, 2012
Albania, Tirana, 2012

Anisa METALLA

NGO Tirana Legal Aid Society

Albania, Tirana, 2012

Theodoros
Alexandridis
Mirjeta Ramizi

NGO Res Publika

Albania, Tirana, 2012

ODIHR - Best Practices for Roma
Integration
OSCE – Rule of Law & Human Rights
People’s Advocate

Albania, Tirana, 2012

Fiorentina Azizi
Igli Totozani
Entela Lako

Albania, Tirana, 2012
Albania, Tirana, 2012

UN joint project - Empowering Vulnerable
Local Communities
Bujar Taho
UN joint project - Empowering Vulnerable
Local Communities
Hortenc Balla
UNHCR
Valbona Dervishi
UNDP - Local Community Development
Aleksandra Vicheva OSCE
Alexandru Murzac
Regional Cooperation Council
Selma Kazic
UNICEF
Maja Hajdar
UNHCR
Emir Prcanovic
NGO Vasa Prava
Rodolfo Toè
Balkan Insight
Anisa Suceska
Balkan Investigative Reporting Network
(BIRN)
Mary Ann
Council of Europe
Hennessey
Samir Jaha
ODIHR - Best Practices for Roma
Integration
Nina Malovic
OSCE

Albania, Tirana, 2012

Jean-Pierre
Liégeois

University Paris V - Descartes

France, Paris, 2012

Zef Pergjoka

Caritas

Kosovo, Ferizaj/Urosevac,
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Albania, Tirana, 2012
Albania, Tirana, 2012
Albania, Tirana, 2012
Albania, Vlora, 2012
BiH, Sarajevo
BiH, Sarajevo
BiH, Sarajevo
BiH, Sarajevo
BiH, Sarajevo, 2013
BiH, Sarajevo, 2013
BiH, Sarajevo, 2013
BiH, Sarajevo, 2013
BiH, Sarajevo, 2013

Chiara Tagliani
Sokol Kursumlija
Bujar Sahatqiu
Valdete Idrizi
Henri Winckler
Nazan Zymber
Kerim BardadDaidj
Iva Ulmannova
David Ruiz Crespo
Oscar San Jose
Angela Lasarte
Naim Osmani
Mentor Seferi
Gazmen Salijevic
Jeta Bakija
Mirjam Karoly
Theodora Krumova
Andrea Najvirtova
Naim Galica

EULEX
NGO AssoPace
NGO Caritas
NGO Community Building Mitrovica
OSCE
UNHCR
UNMIK

2012
Kosovo, Mitrovica, 2014
Kosovo, Mitrovica, 2014
Kosovo, Mitrovica, 2014
Kosovo, Mitrovica, 2014
Kosovo, Mitrovica, 2014
Kosovo, Mitrovica, 2014
Kosovo, Mitrovica, 2014

UN Women
EULEX
EULEX
NGO Balkan Sunflowers
NGO Civil Rights Program Kosovo
NGO Civil Rights Program Kosovo
NGO European Centre for Minority Issues
NGO European Centre for Minority Issues
ODIHR - Roma and Sinti Issues
OHCHR - Human Rights
OSCE
UNFPA

Kosovo, Pristina, 2014
Kosovo, Pristina, 2014
Kosovo, Pristina, 2014
Kosovo, Pristina, 2014
Kosovo, Pristina, 2014
Kosovo, Pristina, 2014
Kosovo, Pristina, 2014
Kosovo, Pristina, 2014
Kosovo, Pristina, 2014
Kosovo, Pristina, 2014
Kosovo, Pristina, 2014
Kosovo, Pristina, 2014

Alexander Benz
Mariya Stoyanova
Artan Bajrami

UNMIK - Political Affairs
OSCE
NGO Radio Kontakt Plus

Elizabeta Bossi

NGO Radio Kontakt Plus

Kosovo, Pristina, 2014
Kosovo, Prizren, 2012
Kosovo, Roma mahalla,
2014
Kosovo, Roma mahalla,
2014

Simonida Kacarska
Ioana Cosma
Martina Swilevska

CITSEE + European Policy Institute
OSCE
NGO Macedonian Young Lawyers
Association

Macedonia, Skopje, 2015
Macedonia, Skopje, 2015
Macedonia, Šutka, 2015

Vedran Majstorovic

Council of Europe

Elisa Tsakiri

IOM

Montenegro, Podgorica,
2013
Montenegro, Podgorica,
2013

Gábor Gyulai

Mark Manly

Helsinki Committee, Budapest
European Network on Statelessness
OSCE High Commissioner for National
Minorities
UNHCR – Stateless unit, Geneva

Laura van Waas

University of Tilburg

Marijana Lukovic

NGO Praxis

Serbia, Belgrade, 2015

Marek Szilvási

NGO European Roma Rights Centre

Serbia, Belgrade, 2015

Stephanie Marsal

246

The Netherlands, The
Hague, 2014
The Netherlands, The
Hague, 2013
The Netherlands, The
Hague, 2014
The Netherlands, The
Hague, 2014

Jurisprudence
1. Permanent Court of International Justice
Advisory Opinion No. 4, Nationality Decrees issued in Tunis and Morocco, 4 October 1922 7 February 1923
2. International Court of Justice
Advisory Opinion on the accordance with international law of the unilateral Declaration of
Independence in respect of Kosovo, 22 July 2010
3. European Court of Human Rights
Lavida and Others v. Greece, Application no. 7973/10, 28 May 2013
Horváth and Kiss v. Hungary, Application no. 11146/11, 29 January 2013
Sampani and Others v. Greece, Application no. 59608/09, 11 December 2012
Fedorchenko and Lozenko v. Ukraine, Application no. 387/03, 20 September 2012
Kurić and Others v. Slovenia, Application No. 26828/06, 26 June 2012
Aksu v. Turkey, Application no. 4149/04, 15 March 2012
Genovese v. Malta, Application no. 53124/09, 11 October 2011
Paraskeva Todorova v. Bulgaria, Application no. 37193/07, 25 March 2010
Oršuš and Others v. Croatia, Application no. 15766/03, 16 March 2010
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Beganović v. Croatia, Application no. 46423/06, 25 June 2009
Sampanis and Others v. Greece, Application no. 32526/05, 5 June 2008
Petropoulou-Tsakiris v. Greece, Application no. 44803/04, 6 December 2007
D.H. and Others v. the Czech Republic, Application no. 57325/00, 13 November 2007
Angelova and Iliev v. Bulgaria, Application no. 55523/00, 26 July 2007
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database: http://eudo-citizenship.eu/databases/protection-against-statelessness
•
Groupe d'Etudes pour une Europe de la Culture et de la Solidarité (GEPECS) Faculté
des Sciences Humaines et Sociales, Université René Descartes, Sorbonne, Paris
•
The International Observatory on Statelessness, Oxford Brookes University and the
Refugee Studies Centre collaborative project: www.nationalityforall.org
•
Odysseus Network, Academic network for legal studies on immigration asylum in
Europe, http://odysseus-network.eu
•

The Research Statelessness Program, University of Tilburg
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4. Useful WEBSITES
4.1. International Organisations
•

United Nations: www.un.org

•
Committee
on
the
Elimination
of
Racial
Discrimination
http://www.ohchr.org/EN/HRBodies/CERD/Pages/CERDIndex.aspx
•
United
Nations
High
Commissioner
for
Refugees
http://www.unhcr.org/refworld/
- Campaign: #IBELONG http://ibelong.unhcr.org/en/are_you_stateless/index.do
http://ibelong.unhcr.org/en/home.do

(CERD)
(UNHCR):

•

Office of the United Nations High Commissioner for Human Rights: www.ohchr.org

•

Organisation for Security and Cooperation in Europe (OSCE): www.osce.org

•

Office for Democratic Institutions and Human Rights: http://www.osce.org/odihr

•

High Commissioner on National Minorities (HCNM): www.osce.org/hcnm

•
Council of Europe : www.coe.int
- Roma and Travellers : www.coe.int/T/DG3/RomaTravellers/Default_en.asp
•
The CoE European Commission for the Efficiency of
http://www.coe.int/T/dghl/cooperation/cepej/
•
European
Commission
against
http://www.coe.int/t/dghl/monitoring/ecri/

Racism

•
Council of Europe Committee of Experts on
http://www.coe.int/t/dghl/standardsetting/nationality/Reports_en.asp
•

Justice (CEPEJ)

and
Nationality

European Union: http://europa.eu

•
European External Action Service (EEAS)
http://eeas.europa.eu/
http://eeas.europa.eu/delegations/albania/documents/roma_concl_final.pdf
•

European Union Agency for Fundamental Rights http://fra.europa.eu

•

Decade of Roma Inclusion (2005-2015): www.romadecade.org

•

International Romani Union http://internationalromaniunion.org
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Intolerance
(CJ-NA)

•

EU Involuntary Loss of
http://www.ilecproject.eu

European

Citizenship

(ILEC)

research

project

•
EU Rights, Equality and Citizenship Programme 2014-2020
http://ec.europa.eu/justice/grants1/programmes-2014-2020/rec/index_en.htm
•
EU Directorate-General for Neighbourhood and Enlargement Negotiations (DG
NEAR) http://ec.europa.eu/enlargement/about/directorate-general/index_en.htm
4.2. Non-Governmental Organisations and networks
•

European Centre for Minority Issues: www.ecmi.de

•

European Network of Equality Bodies (Equinet) www.equineteurope.org

•

European Roma Rights Centre: http://www.errc.org/

•

European Roma Information Office (ERIO) : http://www.erionet.org/site/

•
The
European
Roma
www.ergonetwork.org/index.htm

Grassroots

Organisations

•

European Roma and Travellers Forum: www.ertf.org/en/index.html

•

Minority Rights Group International (MRG): www.minorityrights.org

•

Open Society Foundations http://www.opensocietyfoundations.org

Network

•
Open
Society
Justice
Initiative
http://www.opensocietyfoundations.org/about/programs/open-society-justice-initiative
•

European Network on Statelessness http://www.statelessness.eu

4.3. Legal Aid
- Albania: Tirana Legal Aid Society http://www.tlas.org.al
- Bosnia and Herzegovina: Vasa Prava http://www.vasaprava.org
- Croatia: Information Legal Centre http://ipc.com.hr
- Kosovo: Civil Rights Programme www.crpkosovo.org
- Macedonia: Macedonian Young Lawyers Association http://www.mla.org.mk and
National Roma Centrum http://www.nationalromacentrum.org/en/
- Montenegro: Legal Centre http://www.pravnicentarcrnagora.com
- Serbia: Praxis http://www.praxis.org.rs
- Slovenia
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5. NOVELS, POETRY, PROSE
•
Ivo Andric, Na Drini Cuprija, Prosveta / Le Pont sur la Drina /, Belgrade, 1990 / Le
Livre de Poche, Belfond, 1994
•
Ivo Andric, Travnicka Hronika / La Chronique de Travnik, Collection Motifs,
Belfond, 1997
•

Anina Ciuciu, Je suis Tsigane et Je le Reste, City Editions, 2013

•
Claire Auzias, Roms, Tsiganes, Voyageurs: l’éternité et après?, Indigène editions,
2010
•
Alice Becker-Ho, Paroles de Gitans, textes recueillis, Carnet de Sagesse, Albin
Michel, 2000
•
Marc Bordigoni, Gitans, Tsiganes, Roms… Idées Reçues sur le Monde du Voyage,
éditions Le Cavalier Bleu, Paris, 2010
•
Miguel de Cervantes Saavedra, La Gitanilla / La Petite Gitane, Editions Gallimard,
Paris, 2001
•

Alice Ferney, Grâce et Dénuement, Actes Sud, ed. J’ai Lu, 1997

•
Vania de Gila-Kochanowski, Parlons Tsigane, Histoire, Culture et Langue du Peuple
Tsigane, L’Harmattan, 1994
•
Ismail Kadaré, Il a fallu ce deuil pour se retrouver : Journal de la guerre du Kosovo,
Fayard, Paris, 2000
•
Ilona Lacková, Je suis née sous une bonne étoile… Ma vie de femme tsigane en
Slovaquie, Collection l’Interface, Centre de recherches tsiganes, L’Harmattan, 2005
•
Virginie Luc, Journal du Danube, Editions de l'Âge d' Homme, collection Rue Férou,
2014
•

François Maspero, Balkans-Transit, Fiction & Cie, Seuil, 1997

•
Jean-Raymond Masson, Voyage dans les Balkans, Avant et Après les Guerres,
Editions Le Bord de l’Eau, 2009
•

Martin Olivera, Roms en (bidon)villes, editions Rue d’Ulm, Paris, 2011

•
Alexandre Romanès, Un Peuple de Promeneurs, Histoires Tziganes, Nouvelle Revue
Française, Gallimard, 2011
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